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PART I 



FUNDAMENTAL CONCEPTS OF EMERGENCY GOVERNMENT 




PART I - FUNDAMENTAL CONCEPTS OF EMERGENCY GOVERNMENT 

This part of the study guide will discuss the growth and operation 
of the state of siege and martial law. They will "be treated comparatively 
as two types of emergency legislation available to governments in crisis. 

A. THE STATE OF SIEGE 

The civil law countries of Europe and Latin America have, through their 
long histories, evolved a form of emergency government which, in time of 
crises vests conglomerate powers in the executive branch of their respective 
governments . Such a grouping of powers is Justified on the grounds of the 
well established doctrine of /tat de siege or state of siege. 

The state of siege doctrine allows an accumulation of power in the excu- 

tive branch of the government which rules by decree or ordinance, thereby 

2 

circumventing legislative deliberation. Under the powers conferred, the 
executive branch directs the military, which supplants civil authority, in 
its control over the populace, leaving the civil authority to exercise only 
those powers which the military has not been given by executive decree , 

The executive can create military tribunals of general jurisdiction over 
crimes and other offenses, such as protecting the safety of the nation, 
protecting the constitution, and public peace and order. As a concomitant 
many of the individual constitutional guarantees are suspended for the 
duration of the crisis. 

To give the reader a better understanding of the physical characteristics 
of state of siege, attention is directed to the French writer Albert Camus 

1. See Rossiter, Constitutional Dictatorship 77-129 ( 19 I+ 8 ), hereafter 
cited as Rossiter. 

2. See Studies in Federalism 688 (Bowie & Friedrich eds. 195*0* 



who wrote a rather terrifying play entitled"Etat de Siege" about life during 
a fictionalized state of siege in the Spanish city of Cadiz. The Plague, 
a name given to one of the central characters of the play, in speaking to 
the people concerning the state of siege recently imposed, says: 

"That is why when, I step in all sentiment goes by the Board. 

So take good notice, sentiment is banned, and so are other imbeci- 
lities, such as the fuss ^ou make about your precious happiness 
.... Instead of these I give you organization. That will worry 
you a bit to start with, but very soon you'll realize that good 
organization is better than cheap emotion. By way of illustration 
of this execellent precept I shall begin by segregating all women. 

This order shall have the force of law. 

"... I bring you order, silence, total justice. I don't 
ask you to thank me for this; its only natural, what I am doing 
here- for you. Only, I must insist on collaboration. My admin- 
istration has begun." 

In this passage Camus touches on some of the essentials of a state of siege: 
the imperative of complete organization with centralization of power in the 
executive and the sacrifices of individual rights, - all for the ultimate 
good of the community. It is this conflict between the necessity of central- 
ized power versus individual rights that forms the basic stress within the 
doctrine of state of siege and requires a thorough understanding of how, 
historically, such a doctrine came into existence . 

1. Development of the State of Siege in France 

The development of the doctrine of etat de siege is credited to the 
French. The political instability of France during the 19th and 20th Centuries 
for long periods of time required a legal device that would create some con- 



tinuity in the performance of governmental functions. This was especially 
necessary during periods when the legislative authority was undermined, 
either by external unrest in the country or by internal dissention within the 
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General Assembly itself, rendering it impotent or unable to control 
France’s affairs. Further, the doctrine of etat de siege was a convenient 
vehicle for France's executives after the French Revolution in that it 
permitted them to achieve 'che powers of a king without incurring the liabili- 
ties intendant on becoming one . It was for this reason that the doctrine 
retained vigor throughout the 19 th century and gradually transformed itself 
into the legal form and doctrine it is today. 

Prior to the French Revolution the concept of state of siege meant a 
transferral of complete governmental powers to the military commander of a 
besieged town or fortress. It was a military measure designed to insure the 
cooperation of the local inhabitants in meeting an enemy threat. Its appli- 
cation was a matter of custom, dictated by necessity. After the French 
Revolution the concept began to expand, acquiring legal rules for its appli- 
cation. The concept of territorial coverage was in time widened to include 
given areas of the country and eventually, even the entire country. After 
the French Revolution the doctrine achieved new meaning when it was applied 

1 

effectively against domestic disturbances that threatened the government 
then in power. The fundamental basis of the doctrine, i.e., a device to protect 
against external enemies, no longer was meaningful and by using it against 
domestic emergencies, the doctrine broadened considerably. 

The political aspect of the state of siege doctrine was first accorded 
statutory recognition by the French in a 1797 statute which provided for 
its establishment in case of a foreign invasion or rebellion . This statute 
was abused first by the Directory and later by Napoleon I and Napoleon II, 
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all of whom declared states of siege to thwart the actions of political 
adversaries. Similarly, Marshall MacMahon, in his abortive coup d*etat 
of 1877 , had considered dissolving Parliament a second time, and then 
holding the elections under a state of siege in the hope of securing a mon- 
archist parliament. The abuse of this doctrine resulted in the enactment 
of the law of I878, which together with the law of 1849 represented the 

basic law on etat de siege in France until the 1958 Constitution of the 
3 

Fifth Republic. 

The 1878 statute provides that a state of siege can be declared by the 
General Assembly in the "event of imminent danger resulting from a foreign 
war or an armed insurrection." If the General Assembly is not in session the 
President of the Republic can declare a state of siege if this action was 
proposed to him by the Council of Ministers. In this case, however, the 
the General Assembly meets automatically within two days to approve or dis- 
approve this measure. If either House considers the state of siege unwarranted 
it will be revoked. 

The law of 1878 also provided that the declaration of a state of siege must 
describe the area to which it applies and prescribe a time limit for its 
expiration. This requirement for a time limitation on Its duration was insert- 
ed because during the Franco -Prussian War (I870-I873J and the ensuing internal 
struggle a state of siege was imposed on most of the country and not revoked 

3 . Appendix 1 contains a copy of both the 1849 and the 1878 laws . 




in some departments until 1876, almost five years after the war had ended. 

By requiring a time limit, the law of 1878 sought to prevent a reoccurrence 
of this abuse of the power. 

In modern times the imposition of a state of siege has not been so 
strictly limited. On August 2, 1914, after the German invasion of France 
had begun, President Poincare’ declared a state of siege over all of France 

4 

and Algeria by Presidential decree, later affirmed by the General Assembly. 

The only limitation was for the "duration of the war," and it was not lifted 
in some Departments of France until almost a year after the Armistice. At 
no time during the war was the entire country and Algeria in "imminent danger," 
a necessary requisite under the statute, and yet the entire area was put 

5 

under a state of siege. 

With the declaration of the state of siege by President Poincar^ the mili- 
tary immediately took over many of the powers of the civil authorities, es- 
pecially near the battle front. Various articles of the Law of 1849 were 
relied upon to buttress the legality of this state of siege. Article 7 of 
the law of 1849 provides that upon such a declaration the powers of police 
"pass in their entirety" from the civil authority to the military authority, 
but any powers not assumed by the military are allowed to remain in the 
hands of civilian authorities . The military in article 8 of this law may 
exercise judicial competence over a broad range of offenses, and in article 
9 the military is given the power to usurp a number of constitutional 

K~. Appendix 1 contains a copy of the law passed by the General Assembly 
approving the Presidential proclamation of a state of siege. 

5. French jurists had a field day debating the legality of this act. The 
fact remains, however, that France was faced with a crisis of the first 
magnitude and President Poincar^ had acted to save the nation and his 
action had been approved by the General Assembly. 
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guarantees . However, the French military never exercised these powers 

to their full extent as it was evident at that time that the President 

and the General Assembly would not have permitted such complete authority in the 

military. 

Final authority on matters of government resided in the military com- 

\ 

mander of the Department, who had the power, subject to criteria specified 
by national decree, to determine what functions of government the military 

would assume. In the case of direct enemy attacks the military had the 

< 

power to assume full control over the civilian population, as General Gallieni 

did with Paris when it was under attack in September of 1914. 

During the war local government in France was of a Joint nature j that is, 

the civil and the military authorities each exercised some of the functions 

of government. Often local decrees of a police nature were issued Jointly 

by the two authorities . The military commanders had been instructed to 

cooperate as much as possible with the civil authorities, which was reflected 

in the following provision from the military code on the state of siege: 

"In exercise of its powers, the military authority will attempt 
to alter as little as possible the normal functioning of the civil 
services, in order to avoid on the one hand the inconvenience which 
would result for itself in taking these over, and on the other hand 
the derangements which these alterations would occasion. Therefore, 
dispossession £>f the civil authorities) will be the exception. "7 

The suddenness of the war, and the extreme danger confronting France in 

those initial months of the war, stunned the French General Assembly into 

6 . See, infra . section " Operation of State of Siege, ( 2 ) France." 

7. Minist'bre de la Guerre, Instruction Reglant l’Exercice des Pouvo^rs 
de Police de l’Autorite' Militaire sur le Territoire National en Etat 
de siege, October 1913* 



inaction. On b August 191^ it approved the state of siege and gave the ex- 
ecutive branch the decree powers necessary to govern the country for an 
extended period. Upon enacting these laws it adjourned. In the next few 
months the country was ruled by the Cabinet and a military dictatorship. 

It was not until the 22ndof December that the General Assembly reconvened, 
and then only to sanction various executive measures that had been taken and 
to vote provisional credits for the coming year. 

This abdication of powers came to an end when the General Assembly again 
met in January of 1915- By that time the enemy had been more or less checked 
and the war was already beginning to look like a long drawn out affair. In 
addition there had been serious grumblings about the executive branch's 
conduct of the war effort, including its use of the state of siege powers. 
Thus, the General Assembly felt it advisable and opportune for it to 
reassert itself. From that time until almost a year after the hostilities 
the chambers remained in permanent session. 

During this period the French General Assembly showed its ability to check 
the action of the executive branch by withdrawing its support of the exe- 
cutive, bringing about the dissolution of seven cabinets and the resignation 
of five premiers. It, also, enacted various war legislation including legis- 
lation reducing the competency of the military courts. It issued instructions 
for the return of police powers to the civil authorities in the interior, and 
assured that the ultimate control of military plans rested in the executive 
branch of the government, and not in the military. The legislature also made 
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appropriate adjustments in its procedure to assure quicker action on 
vital measures . 

It is questionable whether the French experience during World War I 
with the state of siege was satisfactory. Parliament in its benevolent 
role, as defender of democracy, perhaps as defender of its own rights 
and privileges, literally paralyzed the government . Quick action, a neces- 
sary element of a crisis government, was not always forthcoming as there 
were too many people to consult before emergency action could be taken. 
Emergencies breed haste and haste often requires direct actions which 
override individual rights. Therefore, in a confrontation between a crisis 
government and individual rights, one must give way to the other. 

After World War I France did not change its concept of the state of 
siege until 1938* 1“ July of 1938 a new statute was enacted which provided 

complete end detailed regulations for the changes in the government in times 
of war. However, the plans for operating under a state of siege remained 
essentially the same. With the outbreak of hostilities in 1939 the French 
President again declared a state of siege over the entire country, but 
subsequent collapse of the French war effort prevented any significant use 
of these plans. 

In 1958, under the new Constitution of the Fifth Republic, a basic change 
was effected in the French state of siege doctrine. One purpose of this Con- 
stitution was to strengthen the powers of the executive branch of government. 
Those who drafted the constitution sought to do this by preventing an accumulatkn 
of ministerial and parliamentary functions, by giving the President the right to 



dissolve Parliament, and by imposing restrictions on the ability of Parlia- 
ment to dissolve a government. 

Regarding the state of siege doctrine the Council of Ministers was given 
the right to declare a state of siege fop up to twelve days . Article 36 of 
the Constitution provides: 

"The state of' siege is decreed in the Council of 
Ministers. Its extension beyond twelve days 
can be authorized only by Parliament." 

Despite the new laws enacted by the Constitution of 1958, the laws of 1849, 

1878 and 1916 were not repealed, and retain full force and effect insofar as 

they are not inconsistent with Article 38. 

An area of doubt and uncertainty surrounds the powers granted the Council 
of Ministers by Article 36. One area of uncertainty arises In determining 
when the Council of Ministers will invoke Article 36. As the laws of 1849 
and 1878 are still valid, perhaps Article 38 can be invoked only after the 
procedure set out In those laws is exhausted. Further, a question arises 
as to which law has primacy over the other, for to create a power in Article 
36 without relating it to these laws creates a question of who should initiate 
action in the first instance. Perhaps a proper interpretation would be that 
now the Council of Ministers ' aas the right of first declaring a state of 
siege. Nevertheless, the General Assembly must authorize any extension over 
twelve days of a state of siege declared by the Council. 

2. Operation of State of Siege 

The actual methods of decreeing and conducting a state of siege differ 
radically among the various countries where it is found. The very differences 



make It almost impossible to categorize how a state of siege is implemented. 
Therefore discussion will focus on three countries; France, Argentina, and 
England, they being considered a reasonable sampling of how the doctrine 
is put into effect and highlighting some of the differences both in actual 
implementation and point of view, 
a , France 

When the state of siege was declared in France during World War 
X, there were basic laws already in existence which provided for specific 
assumptions of power by the executive and the military, notably the laws 
of 1849 and 1878. On assuming the powers granted both, the executive and 
the military issued implementing rules and regulations which directed the 
conduct of subordinates. The military had planned on reliance of these 
laws, and these plans were embodied in a special military code on the con- 
duct of operations under a state of siege. The executive branch directed 
the military as to how far it could go in assuming police powers and estab- 
lishing military tribunals to try civilians. For instance, it was by 
decrees issued by the executive branch on 10 August and 18 September 1914 

that the summary rules for courts -martial at the battle fronts were applied 

8 

to the whole country. Further, a directive of the Ministry of War on 29 
October 1914, ordered military tribunals to take jurisdiction over certain 
crimes committed in railroad stations. In addition, the government under 
the powers granted it by the state of siege decreed press censorship, forbade 
assemblies in bistros, banned absinthe, regulated travel, and even took over 
the operation of factories 

8. Although this summary procedure never was used in the interior Departments, 
. nevertheless^ it was available for any flagrant cases. 



( 1) Military Tribunals 

During a state of siege the military establishes its own 
courts to try civilians which are modeled after the military courts -martial 
with military officers as judges . The law of 1849 provides that military 
courts may take jurisdiction over crimes and offenses against the safety of 
the Republic, against the constitution, and against public peace and order 
regardless of the status of the offenders. 

The French in World War I established army courts in each 
military district, and provided for the establishment of special courts for 
more serious cases. Courts of appeal (conseil de revision ) reviewed the de- 
cisions of these tribunals. The jurisdiction of these tribunals was complete, 
in that Article 8 of the 1894 law could be interpreted to include almost any 
crime or offense. As a general rule the military and civilian courts worked 
together, in pursuance of an understanding whereby the military was given all 
the more important cases. If there was a dispute between the two authorities 
as to who should handle an important case the matter was referred to a 
bureau anonyme in the Palace of justice, which was composed of both civil 
and military members . This bureau had the final say on the distribution 
of important cases. Otherwise the military retained the full right to 
decide what cases it would adjudicate. 

The military tribunals had great latitude in their jurisdic- 
tion over civilians accused of crimes . Military tribunals were upheld by 
the civil courts in their assertion of jurisdiction over such diverse in- 
fractions asj assault upon a public official in the exercise of his func- 
tions, refusal to submit to military requisitions , fraudulent sale of defective 
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goods to the array, outrageous assault upon an officer of the armed forces, 

attempted theft in a railroad station, theft of railway material, vagabondage, 

theft of letters by a postal employee, and even attempted murder of a private 
9 

citizen. 

The justice meted out by the military tribunals during the 
initial phase of the war was quite harsh, and the extent of jurisdiction 
exercised by the military was often unwarranted. As a result of this over- 
zealousness, the French Parliament enacted the statute of 27 April 1916, 

specifically stating the only grounds on which civilians could be tried by 

10 

military tribunals. This law allowed military tribunals to try those 
civilians accused of the more serious crimes under the penal code, in addi- 
tion to cases concerning espionage, treason, communicating or trading with 
the enemy, incitement to Insurrection, and any crime or offense "interfer- 
ing with national, defense 

(2) Individual Rights 

A state of siege implies a loss of certain constitutional 
protections granted to individuals. Article 9 of the French law of 18^9 
specifically gives the military the right to usurp certain of these rights. 
Under this article, the military has the power to (l) search the homes of 
citizens at any time, (2) deport liberated convicts and persons who are not 
residents of the area under the state of siege, (3) require the surrender of 
arms and munitions and to search for and remove such, (4) forbid publications 

9. Rossiter, p. 95; Joseph Carrett, ^Organisation De L’Etat De Siege Poli- 
tique d'apres la loi dn 3 avril 1878 PP 7-8, footnote 2 (Doctoral thesis 
submitted to University of Dijon 1916 found in Libralre de la Societe du 
Recueil Sirey, Paris.) 

10. This law is still in effect. 




and meetings which it judges to he of a nature to incite or sustain disorder. 

The French courts have traditionally provided few restraints 

11 

on the actions of officials acting under the authority of a state of siege. 

The emergency powers granted by the various statutes (such as Article 9 of 

the 1849 law) are broadly drawn, which when combined with the continental 

concept of legislative supremacy, tends to limit the interpretive functions 
12 

of the courts . There are hut a few cases where individuals have been com- 
pensated for clearly excessive acts (exces de pouvoir) during a state of siege 

13 

and these cases arise only where the action of the authorities was criminal. 
Limitations on the exercise of power under the state of siege 
have been almost entirely legislative in nature. The actual development of 
the state of siege has in fact b£en one of legislative development. The 
1878 statute was a legislative reaction to Marshal MacMahon's abuse of power 
during his brief tenurfe in office . During World War I the French legislature 
supervised the operation of the state of siege. One of its notable achieve- 
ments during the War was the enactment of the 1916 statute limiting the power 
of the military tribunals. Again this was a legislative reaction to excessive 
assumptions of power by the executive and military. Then came the 1958 Consti- 
tution and Article 3 6 which gave increased power to the executive branch, and 
downgraded the legislature. As a result of this Constitution it seems unlikely 

11. See generally, Barthelemy, ”Le Droit Public en Temps de Guerre," 

Rev. Dr. Pub., *XXIII. 

12. Studies in Federalism 690 (Bowie & Friedrich eds . 1954) . 

13. Rossiter, 97 • 
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that the General Assembly could ever again exercise the degree of supervisory 
power over a state of siege as it did in World War I, especially in view of 
the President’s power to dissolve the Assembly in Article 12. However, the 
legislative grants of authority to the executive and the military still stand, 
and at least while the Assembly is in session it has the power to control this 
grant of authority. 

b . Argentina 

A state of siege can be declared by the President of Argentina 
Ik 

only with consent of the Senate, unless Congress is in recess. In that event 

15 

he can act on his own authority. On, at least one occasion Congress was 
forcibly kept in recess by being locked out from its chambers, while the Presi- 
dent Imposed a state of siege. It can also be imposed by the President on 
individual provinces, which was done on 129 occasions between 1850 and World 
War II alone. Historically, this has often given, a President a convenient pre- 
text for removing provincial officials from their posts and replacing them with 

16 

his own appointees until the next election. 

Article 23 of the Argentine Constitution provides the criteria 



Ik. Argentine Constitution Art. 53 . 

15. Argentine Constitution Art. 86 , par. 19 . 

16. For a general review of the Argentine political situation see, Romero, 
A History of Argentine Political Thought ( 1963 )* 




for the state of siege and provides some limitation on Presidential power: 

"In the event of internal disorder or foreign attack endanger- 
ing the operation of this Constitution and of the authorities 
created thereby, the province or territory in which the disturbance 
of order exists shall be declared in a state of siege and the con- 
stitutional guarantees shall be suspended therein. But during such 
suspension the President of the Republic shall not convict or apply 
punishment upon his own authority. His power shall be limited, in 
such a case, with respect to persons, to arresting them or transfer- 
ring them from one point of the Ration to another, if they do not 
prefer to leave Argentine territory." 

One important feature of this article is the power it grants the President to 
force his opponents into exile. Were former President Peron to return to 
Argentina today, the resulting turmoil might cause President Illia to declare 
a state of siege and under this provision Peron could be forced into exile 



again. It is interesting to note that President Paz, of Bolivia used a state 

of siege, shortly before President de Gaulle’s visit in 1964, as a pretext 

to force many of his political opponents including former President Herman 

IT 



Siles Quazo into exile in Paraguay. 

c England 
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England, while it is the originator of martial law, has 

in recent times used a form of crisis government which is more in the nature 

19 

of a state of siege. The hectic period just after the beginning of World 



17. For a report of these proceedings, see N. Y. Times, Sep. 21, 1964, 
p. 1, col. 7; id. Sep. 22, 1964, p. 6, cols. 1 & 2 } id. Sep. 23, 
1964, p. 10, col. 1. 

18. See, infra section entitled "Development of Martial Law." 

19. See, Rossiter, 133-205, for a review of the British experience. 




War I prompted the enactment by Parliament on 8 August 1911+ of the far- 

20 

reaching Defense of the Realm Consolidation Act of 1914. DORA, as the 
Act was called, represented a marked departure from Anglo-Saxon legal tra- 
ditions. The Act established a situation very much like a state of siege 
throughout England, resulting in the removal of many of Parliament's powers, 
and putting the Cabinet in control of mbst of the essential functions of 
government. The Cabinet was allowed to enact regulations which amounted to 
actual laws, and neither the Parliament nor the courts were able to 
restrain or halt the broad powers granted the Cabinet. With the exception 
of tax acts and such important statutes as the Military Service Act of 1916, 
Britain was governed during the war by regulations emanating from the min- 
istries which cited DORA as authority. The Act imposed only two limitations 
on the law-making powers of the Cabinet: the regulations could only be 

issued for the duration of the war, and the enactments must be for the purpose 
of securing the public safety and the defense of the realm. While these 
regulations, unlike acts of the sovereign Parliament, could be subject to 

judicial challenge as being ultra vires , the courts generally upheld the 
21 

regulations . 

Personal freedoms were severely limited by various regulations issued under 
the authority of DORA. For example, regulation No. 55 empowered "any person 
authorized for the purpose by the competent naval or military authority" 

20. 4 & 5 Geo. v, ch. 29. The Act was broadened and given final form 
in 4 & 5 Geo. v, ch. 8. 

21. The leading case upholding the issuance of regulations under DORA was 
"Zadig’s Case," King v. Halliday (1917)? A.C. 260. For a classical study 

of the history of the ordinance in English and French law see, Seighart, 
Government by Decree (1950). 



to "arrest without warrant any person whose behavior is of such a nature 
as to give reasonable grounds for suspecting that he is acting or has acted 
or is about to act in a manner prejudicial to the public safety or the 
defense of the Realm!' Regulation l4B went so far as to permit the government 

to detain persons of "hostile origin or associations" . Competent authorities 

22 

were by regulation given the unqualified right of search and seizure. Also 

regulations were published providing severe penalties for any spoken or written 

23 

word that was regarded as obstructing the war effort. Persons violating 
the regulations were subject to trial by courts -martial, but such was generally 
reserved for only the most flagrant cases. 

World War II revived DORA but with several changes . The new Act provided 
in part: 

"I. (l) Subject to the provisions of this section, His Majesty may by 

Order in Council make such Regulations ... as appear to him to be 
necessary or expedient for securing the public safety, the defence of 
the realm, the maintenance of public order and the efficient prosecu- 
tion of any war in which His Majesty may be engaged, and for maintain- 
ing supplies and services essential to the life of the community. 

(2) Without prejudice to the generality of the powers conferred 
by the preceding subsection, Defence Regulations may .... 

(a) make provision for the apprehension, trial and punish- 
ment of persons offending against the Regulations, and for the deten- 
tion of persons whose detention appears to the Secretary of State to 
be expedient in the interest of the public safety or the defence of 
the realm; 

22. E.g., Reg. Wo. 51* 

23. Regs. Wo. 27, 27A, 27B, 27C. 
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(b) authorise - 



(i) the taking of possession or control, on behalf of 
His Majesty, of any property or undertaking; 

(li) the acquisition, on behalf of His Majesty, of any 
property other than land; 

(c) authorise the entering and searching of any premises; 

and 

(d) provide for amending any enactment, and suspending the 
operation of any enactment, and for applying any enactment with or 
without modification." 24 

This time, the law making power of the Cabinet was subject to a Parlia- 

25 

mentary right to annul regulations within twenty-eight days after issuance^ 

The new act expressly forbade its use for military or industrial conscription, 

or the trial of civilians by courts -martial, although both were later remitted 

2 6 

to some degree . 

The Churchill Cabinet governed during the war by administrative decree, 
much the same as the Cabinet of Lloyd George during World War I, and the 
volume of administrative regulations far exceeded those of the last war. 
However, Parliament was in a stronger position than in World War I, and took 
it upon itself to review much of the war policy of the Churchill government. 

Despite the serious inroads on individual right during this period of 
conflict, the laws were generally accepted as necessary in light of the 
seriousness of Britian’s plight and were permitted and followed, being con- 
sidered necessary. The Home Secretary by regulations was empowered to act 



24. 2 & 3 Geo. VI, Ch. 62. 

25* Also, the life of the Act was originally set as one year. 

26. 3 & 4 Geo. VI, Ch. 20; 586 Geo. VI, Ch. 4, gave the government "complete 
control over persons and property." Trial by courts -martial of enemy 
aliens accused of sabotage and espionage was permitted by, 384 Geo. VI. 
Ch. 21. 
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judicially against any person who after adequate warning continued to 

publish matter "calculated to foment opposition to the prosecution to a 

27 

successful issue of any war in which His Majesty is engaged. The Home 
Secretary was also given the power of preventive detention by defense regu- 
lation 18 b and during the height of tension in May of 19^0 there was a 
wholesale internment of enemy aliens. 

The British system of control over industry is of particular note; 
it established a conglomeration of cartels for each major industry, all of 
which operated under the appropriate ministry by a supervisory committee com- 
posed of industry leaders. Defense regulation number 55 gave the ministers 
the right to prescribe hours, wages, profits, prices, and various controls 
for any plant engaging in war production. Labor and its right to strike 
was also closely regulated. Needless to say, in periods of emergency such 

U 

as that facing England, this area of the country’s economic life required 
close supervision in order for the government to have a tight reign on the 
conduct of the war economy. 

The English experience under the Defense of the Realm Acts bears a 
close resemblance to the state of siege in its thoroughness in controlling 
all aspects of the country’s life. England was governed much like a military 
commander would have governed a besieged town or fortress in the medieval ages. 



27. Reg. No. 2C. See, also Reg. No. 2D. It was under this authority that 
two Communist publications, "The Week" and "The Dally Worker" were 
suppressed in the period before the Soviet Union joined the Allies. 
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The Cabinet had almost complete powers of government; there was little it 
could not have decreed or done in furtherance of the war effort. Martial 
law, as will he seen in the subsequent discussion, never was intended to have 
such a complete effect. The English experience more closely resembles the 
state of siege doctrine than martial law as it is usually applied throughtout 
the Common Law countries. 
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B. MARTIAL LAW 

1. Definition 

Martial law, like a state of siege, is designed to vest special 

powers in the executive in times of crisis. It has been defined as the 

”... exercise of the military power which resides in the 
Executive Branch of the Government to preserve order, and 
insure the public safety in domestic territory in time of 
emergency, when civil governmental agencies are unable to 
function or their functioning would Itself threaten the 
public Safety." 28 

2. Development of Martial Law 

The concept of martial law arose first in England with the compre- 
hensive personal powers of the Constable and the Earl Marshal. These were 
the highest military and heraldic officers in the kingdom. Preparatory to 
an actual war the kings of England, through the Constable and the Marshal, 
set up regulations to maintain order and discipline among the officers and 

soldiers, and provided penalties for the offenders. This was called martial 
29 

law. These regulations were administered by the Constable or the Marshal 
personally or through their delegates. They had jurisdiction over crimes 
committed abroad, including violations by soldiers contra to the articles of war 
during expeditions to the continent, matters relating to war within the realm, 
and injuries to honor and encroachments in matters of armor, pedigree, and 
precedence. This jurisdiction included functions now performed by agencies 



28. Par. 10, AR 500-50, 19 July 1961. See,, generally, Fairman, The Law of 
Martial Rule (2d ed. 1943); Rankin, When Civil Law Fails (1939); 

DA Pam. 27 - 11 , Lectures on Martial Law (Apr i960). 

29. See, Falrman, The Law of Martial Rule 1-18 (2d ed. 1943). 
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responsible for military government, the administration of military law, 
procurement, martial law, and many others . 

The abuses of these martial law powers by military commanders led to 

30 

an Act of Censure by Parliament and a gradual atrophy of the powers 
during the reign of Henry IV (1399-1^1*0 « However, during this period, 
courts composed of appointees of the king or of his military commanders 
still performed various military law functions . 

Prior to the Wars of the Roses martial law had been exercised primarily 
overseas . However, during this civil war, which lasted for over twenty-seven 
years, the assumption by the military of the functions of civil authorities and 

control of civilians was necessitated by the complete disintegration of any other 

authority. Martial law was justified then, as it is now, on the grounds 
that it was an act of self-defense by the government as the only reasonable 
means to prevent lawlessness and anarchy. 

With the return of peace and the rise of the absolute monarchies of 
the Tudors and Stuarts, martial law became an instrument of the sovereign to 
punish rebellion, subversion, and personal affronts. The justification for 
its use went beyond necessity to the point of the personal pleasure of the 
sovereign. Eventually, it was used as a substitute for the civilian criminal 
courts under Charles I. This misuse was too flagrant and Parliament passed 

the Petition of Right in 1628, which prohibited the trial of anyone by 

military courts when the civil courts were open. This seemed to direct that 
even soldiers be tried by the civil courts. Most constructions of the Petition 

30. 8 Richard II, Ch. 5 (138*0. 
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indicate that it was intended to apply only in time of peace and that dur- 
ing such time it clearly ceded jurisdiction to punish soldiers to the civil 
courts. However, Hale and Blackstone extended its scope, by implication, 
to indicate that the military authorities could never have jurisdiction over 
civilians under any circumstances . In some instances martial law was in 
use during the Ciyil War of 1638 -164-9, and the reign of Oliver Cromwell as 
Lord Protector. These were relatively minor except in Ireland. 

In 1715; the Riot Act was passed which allowed the use of Crown troops 
to aid the- civil authorities in restoring order during a civil disturbance. 

It was used with varying degrees of success during the 18th and 19 th centuries 
to replace martial law in England. It was strictly construed by the civil 
courts, and, consequently, its use was limited. 

The English granted a great deal of authority to military commanders 
to quell disturbances in the colonies . The system was developed through 
approval by the courts of extraordinary exercises of power by Royal Governors 
and military commanders to alter the normal exercise of civil government 
during civil unrest. This system of martial law was comprehensive and effi- 
cient but tended to deprive the inhabitants of the territory involved of 
nearly every procedural right they normally .enjoyed. This procedure was 
seldom used in areas with large numbers of people of English extraction. As 
events in Cyprus illustrate, a similarly broad authority is still allowed today 
when the occasion arises . 

Martial law was employed in the American colonies on several occasions 
by the Royal Governors . It was used by General Gage in Boston in 1775 and 
by Lord Dunmore in Virginia in the same year. One of the grievances listed 



in the Declaration of Independence was that the King had endeavored to 

render power of the military commanders superior to the civil power. After 

independence was obtained, martial law was used with extreme care by the 

presidents and state executives during the early years of the Republic. 

31 

However, It was used extensively by both sides in the Civil War. Martial 

law has been employed to a considerable extent by state governors after the 

32 

Civil War, particularly in labor disputes . Often its use has been un- 
33 

warranted. However, its employment was considerably restricted after the 

34 

Supreme Court decision in Sterling v. Constantin in 1932* That case held that 
if a federal question is involved, the federal courts may review the decision 
of a governor that an emergency exists which justifies the use of martial law. 



31. See Fairman, The Law of Martial Rule 108-16 (2d ed. 1943) . 

32. See Fairman, op. clt. supra note 31# at 80-107. In 1903 and 1904 the 
Governor of Colorado, for example, found it necessary to impose martial 
law in several counties due to a vicious struggle between miners and the 
mine operators. This imposition of martial rule included suppression of 
newspapers and a censorship of the press; the suspension of the writ of 
habeas corpus by executive order, and the arrest and detention or deporta- 
tion of objectionable characters; the deposing of civil magistrates; the 
closing of saloons, a general collection of lethal weapons; the prohibition 
of assemblages in the streets; the closing of nonunion mines; and a curfew 
order. The Governor ordered the y arrest of one Moyer, the head of the 
miners * federation, which action' was approved by the United States Sup- 
reme Court. Moyer v. Peabody, 112 U.S. 78 (1909). 

33* The Governor of Oklahoma, for example, sought to restrict the production of 
oil by declaring martial law within fifty feet of each oil well. See, 
Smead, "Martial Law in the Oil Fields of Oklahoma and Texas," 6 Okla. 
S.B.J. 5 (1935). This Oklahoma Governor also declared martial law for such 
odd purposes as preventing the foreclosure of farm mortgages and to take 
charge of ticket sales at the football game between the State’s two 
institutions of higher learning. 

34. 287 U.S. 378 (1932). For a review of the effect of Sterling v. Constantin 

written in 1939# see Rankin, When Civil Law Fails, 158-72 (1939). 
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A recent use of martial law by the Federal Government was in Hawaii 
35 

during World War II. Such use has been severely criticised on several 

grounds. The Supreme Court held that in at least two instances that mili- 

36 

tary authorities had exceeded their power, in point of time and extent. 

The military authorities exercised considerable control over a part of the 
civilian population on the West Coast also. Though not termed martial law, 
this grant of power was similar in many respects. The Supreme Court indi- 
cated that many restrictions imposed by military commanders are justifiable 

when authorized by an act of Congress and bear a close relationship to prose- 

37 

cution of the war. There are also numerous instances of intervention by 
federal troops to aid civil authorities but this is not usually considered 
martial law. 

3 . The Meaning of Martial Law 

a. Martial Law Distinguished from Military Law 

Military law is the jurisdiction exercised by the military 

establishment over its own members to promote good order and discipline. The 

United States Constitution provides that the Congress shall have power "to make 

rules for the Government and regulation of the land and naval forces," as well 

38 

as for the government of the militia when in federal service . Martial law is 



35* For a complete review of the Hawaiian situation see, Anthony, Hawaii 
Under Army Rule (1955). u 

36 . White v. Steer, Duncan v. Kahanamoku, 327 U. S. 304 (1^-6). 

37. Hirabayshi v. United States. 320 tr.S. 81 (1943); Korematsu v. United 
States, 323 U. 3. 214 (1944). 

38 . U. S. Constitution, Art. 11, § 8 . 
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distinguishable from military law as martial law is government by the mi ll- 
tary authorities over civilians and in place of the civil government to the 

38 a 

extent warranted by the severity of the crisis. 

b . Martial Law Distinguished from Military Government 
Military government is that dominion exercised by a bellig- 
erent power over territory of the enemy invaded and occupied by him and 

i 39 

over the inhabitants thereof. As a general matter, military government 
concerns itself with military control of foreign territory while martial law 
concerns itself with military control of a domestic territory. When military 
forces occupy enemy territory and establish a military government, they are 
not limited by the Constitution (due process, right to trial by jury, etc.) 
with respect to the measure taken against the inhabitants. They are, 
however, subject to international law, the laws of war, and any applicable 
acts of Congress. Therefore, the area of military government normally rests 
broader powers in military commanders than martial law. 

c. Martial Law Distinguished from the Suspension of the Writ 
of Habeas Corpus 

The writ of habeas corpus is one of our fundamental guarantees 

of personal liberty. It insures that one restrained can secure a judicial 

inquiry into the reasons for his detention, and if insufficient cause is found 

to exist, he will regain his freedom. When judicial inquiry is prohibited, it 

is said that the privilege of the writ of habeas corpus has been suspended. 

38 A. While some countries (e.g., Thailand) do utilize martial rule to impose 
total military control, it generally means something less than the com- 
plete take-over by the military of civil government^ ■ 

39. Winthrop, Military Law and Precedents (2d ed. 1920 reprint). 
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Upon such, suspension, various constitutional rights of the civil populace would, 

in martial law situations, he placed in the hands of the military authorities 

rather than in the courts, During the period of suspension, the military 

authorities can determine whether Inquiry will he made as to whether those 

detained are being held legally. The Constitution provides that the writ 

may he suspended in cases of rebellion or invasion when the public safety 
40 

may require it. The United States Supreme Court during the Civil War 

held that President Lincoln did not have the power to suspend the writ 

41 

without congressional approval. There is some doubt as to whether this 

42 

decision would be upheld today. 

Congress could, of course, properly authorize the President to suspend 
the privilege of the writ and this would eliminate the problem. However, 
there is no congressional legislation in effect today authorizing such action 
with respect to the continental United States. As a practical matter, however, 
an actual suspension of the privilege of the writ could take place for a 
short period whenever it would be impossible because of the military situation 
for a military officer to obey the writ. The same practical effect would be 
present if the courts were closed or unable to function. 

Suspension of the writ of habeas corpus does not affect the legality 
of a detention occurring during the period of suspension. After the sus- 
pension is lifted, the legality of such a detention can be tested in the courts. 

40. U. S. Const. Art. 1, §9 

41. Ex parte Merryman, Fed. Case No. 9487 (l 86 l). 

42. See Corwin, The President: Office and Powers 202 (4th ed. 1957); 

2 Swartz, The Powers of Government 249-54 ( 1963 ). 
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I 



In order to control the civilian populace during an emergency, it is 

often necessary to refuse to allow inquiry into the reasons for holding 

an individual hy the military authorities. For this reason, the suspension 

of the writ of habeas corpus is often concomitant with the imposition of 

43 

martial law. It tends to place the actions of the military authorities 

temporarily beyond the control of the civil courts. However, this is but 

one of several measures that may be employed during the use of martial law, 

44 

and habeas corpus and martial law are not to be considered synonymous. 

It is possible to have martial law without suspension of the writ of habeas 
corpus . 

d. Martial Law Distinguished from State of Siege 

The state of siege and martial law are both designed to 
increase the power of the executive branch; there is a centralization of 
power in the executive . Second, their purpose is to safeguard the government 
and the populace by making it easier to prevent or quell any disturbance . A 
related third purpose is the ability of the executive to deal quickly and 
efficiently with the crisis. However, despite many similarities martial law 
and the state of siege are creatures of different legal systems with funda- 
mental differences in their development. The state of siege doctrine is a 
product of the civil law countries of Europe and Latin America, while martial 
law is found in the common law countries, notably the United States and 
England. 

^3* E.g . , the Civil War. 

kk !i For a more complete discussion of the distinction, see Rankin, 

When Civil Law Fails 35~52 (1939). 
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The state of siege is specifically a creature of statute, 
but these statutes are less a definitive compendium of the law of state of 
siege than a natural outgrowth of past experience. The state of siege 
doctrine has become codified in specific statutory form whereas martial law 
doctrine has continued to work within the ambit of a broad delegation of 
power. It is for this reason that the term "martial law" is not an exacting 
one, as witnessed by its confusion with military law, military government, 
suspension of the writ of habeas corpus, and even state of siege. The 
countries utilizing the state of siege doctrine have felt obligated to 
codify into new law any changes needed as a result of its application. It 
Is the courts in martial law countries, rather than the legislature, that 
have been assigned this duty of checking any abuses of martial law. Thus 
those countries which invoke martial law merely interpret the broad powers 
delegated, subject to judicial supervision, leaving the old law standing, 
albeit its interpretation is now entirely different. 

This can be analogized to the basic difference between 
civil law and common law countries . Martial law is used predominantly in 
common law countries, and it is usual for these countries to employ the 
doctrine of stare decisis (reliance on precedent) in their adjudication 
processes. In the civil law countries, whose legal systems rely more on 
a codification of law, i.e., the Code Napoleon, it is quite natural for 
them to codify any change in the state of siege doctrine. This is in keep- 
ing with their legal system. 
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The French development of the state of siege is an excel- 
lent example of the empirical basis of the state of siege doctrine. In times 
of peace the constitution proscribes the guide lines for government, with 
the legislature the primary organ for making the laws. But in times of 
emergency, the French being practical people, recognize that their system 
does not make for 'the quick action necessary to combat the crisis and so 
they pass much of the governmental powers to the executive to enable him 
to handle the crisis . The French gave too much power at first and the 
resulting abuses caused them to enact the laws of 18^9 and 1878, limiting 
executive powers during a state of siege . This was followed in World War I 
with an attempt by the French to have the legislature and the executive work 
in tandem. Nowadays, because of inherent delays and conflicts within the 
prior French system, there has been an ascendancy of a strong executive in 
France, which has resulted in the executive being given increased emergency 

45 

powers . 



Although in many respects both military law and state of 
siege are quite similar in application, one of their striking dissimilarities 
is the role of the court systems after the emergency has receded and the 
country returns to normal. In civil law countries the courts generally will 
not correct individual past abuses Of powers exercised under the state of 
siege. What happens is that these abuses are corrected by statutes pro- 
spectively, not retroactively. However, this is not true in martial law 
h 5 . See supra section entitled "Development of State of Siege." 
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countries, as the court system will rectify past individual abuses retroactive- 
ly and by so doing also creates prospective prohibitions against future re- 
occurrences, l.e. through the principle of stare decisis or precedent. 

In summary, it can be said that the state of siege is primarily 
a creature of statute, and a reflection of past experience. Martial law 
is less a creature of statute than a broad delegation of power to the execu- 
tive, subject to judicial limitation based theoretically on necessity. 
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4. QperQ'fclQn of Martial Lav 

a. Necessity as a Limitation On Martial Lav 

Martial law is based primarily on necessity. Necessity creates 
the rule, necessity justifies its exercise, and necessity limits its dura- 

46 

tion. Any action must be justified by the necessity to safeguard the 
state against insurrection, invasion, riot, disorder, or public calamity. 

What constitutes necessity is a question of fact in each case. 

It is important to realize that an emergency sufficient to 
justify imposition of martial law will not automatically justify the use of 
any type of martial law measure . The extent to which the military may use martial 
law depends in each instance upon the emergency, and excessive use of force 
can render the actor liable . Each action taken must be necessary to meet 
that particular emergency. For example, in one riot it might be sufficient to 
make a display of force. In another it may be necessary to restrict the 
movements of the population, establish curfew hours, disarm those carrying 
weapons, and exercise complete police powers. 

Where there is no necessity, martial law may not be invoked. 

On occasions, governors have attempted to do what they were unable to do under 
the ordinary process of law by use of force under the guise of martial law. 
Considerable weight is given to the determination of a governor that martial 
law is necessary. Yet, in cases where the lack of necessity is obvious, 
the legality of the martial law measures invariably have been struck down. 

46. Ex parte Milligan, 71 U.S. (4 Wall.) 2 (1866). See also AR 500-50, 

19 July 1961. 




For example, the National Guard could not be called out to force a city 

4? 

council to enact an unconstitutional zoning ordinance, to curtail the 

48 

drilling of oil and gas wells, to remove members of a state highway 

49 50 

commission, to influence an election, or to close a race track after 

51 

nonmilitary methods previously used had been declared illegal, 
b . How Martial Law May be Invoked 

As a general rule the power to invoke martial law in the United 

52 

States rests with the executive branch of the federal and state governments. 
Consequently, in the Federal Government, martial law is normally invoked by 
the President or someone acting under his authority. It would seem that 
martial law could be proclaimed by an act of Congress, although Congress has 
yet to so act. 

Where the necessity exists for martial law, a proclamation is 
not necessary. Where there is no necessity for martial rule, a proclamation 
will not justify its imposition. The proclamation must be regarded as the 
statement of an existing fact, rather than the legal creation of the fact. 
However, there is value to a proclamation since it gives the populace notice 
that the situation demands military measures and prepares them to accept 



47. Allen v. Oklahoma City, 175 Okla, 421, 52 P. 2d 1054 (1935)* 

48. Sterling v. Constantin, 287 U.S. 378 (1932); Russell Petroleum Corp. v. 
Walker, 162 Okla. 216, 19 P. 2d 582 (1933)* 

49. Hearon v. Calus, 178 S.C. 381, 183 S.E. 13 (1936); Patton v. Miller, 

50. Jovner v. Browning, 30 F. Supp. 512 (W.D. Tenn. 1939). 

51. Narragansett Racing Assn. v. Keerhan, 59 R.I. 79, 1§4 Atl. 49 (1937). 

52. See Balrman, The Law of Martial Rule 80-107 (1943). 
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military authority. Necessity for martial law is a question of fact 

53 

with the ultimate determination in the hands of the courts. 

c. Assumption of Police Powers 

Assumption of police powers is the measure most often utilized 
during times of martial law. Often, it is the failure or inability of the 
local police to maintain order that gives rise to a need for martial law. 

In such a situation the military can be vested when necessary with at least 
as much power as the local police possess. 

When 'martial law is imposed, the military has the power to 
promulgate regulations. Whether these regulations are proper depends upon 
the extent of the emergency. Thus, in some instances it would be proper 
to close bars and confiscate arms. Imposition of curfews, designation of 
reasonable restricted areas, limitations on the carrying of weapons, and 
prohibition of large gatherings of people seem to be. universally accepted 
as necessary aids in restoring order. 

d. Assumption of Judicial Functions 

Since the time of the Tudors (circ. 15th century) the assump- 
tion by the military of the functions of the civil courts has been a cause 
for major dissention during times of martial law. The Petition of Right 
(l628), which arose from the misuse of martial law as an instrument of the 

53T At first the courts employed the doctrine of conclusiveness as to the 
question of necessity. Martin v. Mott, 25 U.S. (12 Wheat.) 19 (1927). 
In Sterling v. Constantin, 287 U.S. 378 (1932) the Court held that It 
could and would analyze the factual basis for a proclamation of 
martial law. In that case the governor of Texas had found that a 
state of insurrection existed around most of the oil wells in the state. 



34 




sovereign to punish rebellion, subversion, and personal affronts, provided 

that military courts could not function when the civil courts were open. 

There are several landmark cases in the United States which 

discuss the extent to which the military may go in assuming the functions 

of the courts. Perhaps the most famous case in this field is Ex parte 

54 

Milligan . Milligan was a citizen of the United States and an inhabitant 
of Indiana during the Civil War. Although living in Union territory, Milligan 
publicly advocated the Confederate cause . Milligan was arrested by order of 
the commander of the military district of Indiana, tried, and sentenced to 
be hanged. Milligan's petition for a writ of habeas corpus reached the 
United States Supreme Court, which was unanimous in ruling that the military 
commission had no authority to try Milligan. The majority of the court 
stated: 



"If, in foreign invasions or civil War, the courts are actually 
closed, and it is impossible to administer criminal justice accord- 
ing to law, then, on the theater of actual military operations, where 
war really prevails, there is a necessity to fumnish a substitute for 
the civil authority, thus overthrown to preserve the safety of the 
army and society; and as no power is left but the military, it is 
allowed to govern by martial rule until the laws can have their free 
course. As necessity creates the rule so it limits its duration; for, 
if this government is continued after the courts are reinstated, it 
is a gross usurpation of power. Martial rule can never exist where the 
courts are open, and in the proper and unobstructed exercise of their 
jurisdiction." 55 

This decision is the landmark case in this area and defined the only circum- 
stances under which the military courts could constitutionally try civilians . 



54. 71 U.S. (4 Wall.) 2 (1866). 

55. Ex parte Milligan, supra, at 127. 
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56 

A more recent case in this area is Duncan v. Kahanamoku . 

The United States Supreme Court held that the military courts in Hawaii did 
not have the power to try twp civilians for certain offenses (embezzle- 
ment eight months after the Pearl Harbor attack and striking a sentry two 
and a half years after Pearl Harbor) . In the majority opinion. Justice Black 
said the court would not decide the constitutional question but rather whether 
the provisions of Section 67 of the Hawaiian Organic Act of April 30, 1900, 
which provided for the establishment of martial law In Hawaii, authorized 
such trials . The question turned on the definition of martial law as used 
in the statute. Black said military authorities could enforce orders re- 
lating to military functions such as curfews and blackouts, and implied 
they could try civilians for violations of those orders . However, he said: 

"The phrase 'martial law' as employed in that Act, therefore, 
while intended to authorize the military to act vigorously for 
the maintenance of an orderly civil government and for the de- 
fense of the Islands against actual or threatened rebellion or 
Invasion, was not intended to authorize the supplanting of courts 
by military tribunals 57 

In a concurring opinion. Justice Murphy rejected the proposition 
that the Milligan case was unsuited to modern conditions and held that the 
"open court" rule still prevailed. Hence, he stated that this exercise of 
power by the military authorities, if granted, was unconstitutional. Chief 
Justice Stone, also concurring, rejected the definition of martial law laid 
down by the majority and contended that necessity could authorize the closing 

56. 327 u.s. 304 (1945). 

57* Duncan v. Kahanamoku, supra, at 234. 
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of the courts under martial law. He said that the closing of the courts 
immediately after the attack was probably within the scope of Congressional 
authority. However, he felt that in view of the lapse of time after the attack 
on Pearl Harbor the necessity for exercising the jurisdiction of the civil 
courts had ceased and the trials were illegal. Mr. Justice Burton and 
Mr. Justice Frankfurter dissented in Duncan v. Kahanamoku . They argued that 
the threat of invasion, which the Army felt still existed, was sufficient 
necessity for the military authorities to maintain their jurisdiction in 
this matter. 

From the above cited cases, a fair assumption is that the military 
authorities are authorized to set up a system of military courts when the civil 
courts are closed or unable to function as a result of an emergency. This 
system can function only so long as the civil courts are unable to do so . 

This action does not require congressional action to authorize its use, but 
military authorities cannot set up such a system if the civil courts are open 
and capable of hearing cases. It is still not clear whether military authori- 
ties could close the civil courts and establish their own. system if it was 
necessary to meet the emergency and such action had been authorized by Con- 
gress. The dicta of the majority in the Milligan case held this could not be 
so, yet the minority felt it could, and the split was five -four. The court 
in Duncan did not adopt or re jet the proposition that Congress could not 
authorize this action. However, their strong opinion on the meaning of the 
term "martial law" would seem to indicate they might still favor the opinion 
of the majority in the Milligan case. 
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C . EMERGENCY LEGISLATION 

Martial law and the state of siege are the two most important types 

of emergency doctrines used by governments today. Both embrace a wide range of 

basic governmental powers; i.e,, suspension of the writ of habeas corpus, 

supervision of the military, preventive detention, trial by military courts - 

martial, the right to issue regulations equivalent to law, and suspension 

of various civil liberties, such as freedom of speech, assembly^and press. 

In addition, an executive may possess certain powers, such as the well known 

58 

"War Powers" of the United States President. The executive may even have 
the power to dissolve the legislature as the President in Prance under the 

59 

1958 Consitution. These emergency powers may be used in conjunction with 

60 

martial law or state of siege, or they may be used separately. 

1. The Emergency Power 

The emergency powers granted to the executive are generally quite 
6 l 

broad in scope. For example, Article 16 of the 1958 French Constitution 



58 . For/ a detailed discussion of the Presidential ’’War Powers" see, 2 Swartz, 
The Powers of Government 170-305 ( 1963 ) • 

59- Art. 12. The Italian Constitution has .a similar provision in Article 88 . 

60. The executive’s power to use troops to quell disturbances apart from a 
declaration of martial law is an example of separate use. See infra 
section entitled "Right to Use Troops." 

6 1. For brief descriptions of the emergency government powers of Australia, 
Canada, Germany, Switzerland, and the United States, see, Studies in 
Federalism 694-711 (Bowie & Friedrich eds. 1954). 
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provides : 

"When the institutions of the Republic, the independence of the 
nation, the integrity of its international commitments are gravely 
and immediately threatened and the regular functioning of the con- 
stitutional public authorities is interrupted, the President of the 
Republic takes the measures required by these circumstances after 
official consultation with the Prime Minister and the Presidents of 
the assemblies as well as with the Constitutional Council." 

Theoretically, these powers can only be Invoked in the gravest national 

danger: the "regular function" of the "constitutional public authorities" 

must be interrupted, and there must be a "grave and immediate" threat to the 

Republic. This hardly amounts to a precise definition; and is, in fact, no 

more precise than the apparently unlimited powers its use confers. 

The Italian Constitution provides that the executive branch may, in 

extraordinary cases of necessity and urgency, adopt provisional measures 

having the force of law. However, they must be presented to the Chambers 

for conversion into law on the same day, and the decrees will lose effect as of 

62 

the date of issue if not converted into law within the following sixty days. 

The infamous Article 48 of the Constitution of the German Weimar Republic 

is often cited as the classic example of emergency powers improperly limited 

63 

as it allowed Hitler to come to power. Article 48 provided in part: 

"If the public safety and order in the German Reich are 
seriously disturbed or endangered, the President of the Reich 
may take the measures necessary to the restoration of the pub- 
lic safety order, and may if necessary intervene with the armed 
forces." 

With a willing (or duped) KLndehburg as President, it was simple for Hitler 
to assume power by taking "the measures necessary" to restore order. The 



62. Italian Const. Art. 17. 

63 . E.g. , Ross iter, 31-73; Watkins, The Failure of Constitutional Emergency, 
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present Constitution of the Federal Republic of Germany requires an ena- 
bling act for the executive branch to issue ordinances having the force of 
64 

law although the President has a very limited power to declare a state 

65 

of legislative emergency. 

The Latin American countries traditionally have granted their chief 

executives very broad emergency powers, similar to Article 16 of the 1958 

French Constitution and Article 48 of the German Weimar Constitution. 

Venezuela, for example, provides in its constitution that the President has 

the power to declare a state of emergency and to restrict and suspend nearly 

66 

all constitutional guarantees . 

The extraordinary powers of the President of the United States seem 
to be more implied and legislative in nature than those given other chief 

67 

executives. This does not mean however, that the President's emergency 
powers are not as extensive as other chief executives; they are. Congress 
has rarely failed to follow Presidential requests for emergency powers. In 
World War II the President was given a large delegation of powers by such 

68 69 

acts as the First War Powers Act, the Emergency Price Control Act and 

70 

the War Labor Disputes Act, which amounted to placing large segments of the 



647 Const. Fed, Rep. of Germany Art, 8o(l). 

65 . Const. Fed. Rep. of Germany Art. 81. 

66. Venezuelan Const. Art. 190. 

67 . See generally, Smith & Cotton, Powers of the President During Crises (i 960 ) 

68. 55 Stat. 838 (1941). 

69 . 56 Stat. 23 (1942). 

70. 57 Stat. 163 (1943). 
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economy under executive control. Congress has also granted the President 



the authority to use troops to enforce the faithful execution of the laws 

71 

and quell disturbances. The Constitution directs the President to take 

72 

care that the, laws are faithfully executed and this would appear to 
authorize the President to declare martial law but it does not authorize 

73 

him to suspend the writ of habeas corpus. The President's implied powers 

as Commander-in-Chief of the Armed Forces are subject to few restraints in 

emergency situations as illustrated by President Lincoln’s actions at the 

74 

beginning of the Civil War. 

2. Right To Use Troops 

a. Domestic Disturbances 

In the recent racial crises in the United States (Little Rock, 
Oxford, Tuscaloosa and Huntsville) the President did not declare martial 



71. See infra Section entitled "Right to Use Troops". 

72. U.S. Const. Art. II, §3. 

73* Ex parte Merryman, Fed. Cas. No. 9487 (l86l). 

74. President Lincoln's exercise of war power was approved by the Sup. 

Ct. in the Prize Cases, 2 Black 636 (1863). The Court even went 
so far as to say that subsequent congressional ratification was 
unnecessary. 

President Lincoln on the outbreak of the Civil War had, without 
awaiting Congressional authorization, increased the size of the 
armed forces, pledged the credit of the United States for one quarter 
billion dollars, and issued the Emancipation Proclamation. Congress 
subsequently approved this action. Similarly, President Roosevelt, by 
an executive Order issued during the Second World War under his 
authority as Commander -in -Chief, authorized the military commander 
in the Western Defense command to determine and prescribe certain 
military areas from which any and all persons might be excluded. 

This resulted in the evacuation of Japanese -Americans from these 
coastal areas which was specifically upheld by the Supreme Court. 
Korematsu v. United States, 323 U.S. 214- (1944). Here again, how- 
ever, the Presidential action was supported by legislation in Congress. 
59 St at. 173 (1942). 
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law. He instead relied on various emergency powers granted him by Con- 
gress. Three statutes specifically authorize the President to use the 

armed forces of the United States or the militia of the States in situations 

76 

of domestic violence : 

(1) The President may use the armed forces at the request of the 

legislature or executive (when the legislature cannot be convened) of a 

77 

State to suppress insurrection. The Constitution specifically provides that 

78 

the United States shall protect each State under these circumstances . 

The statute merely authorizes use of federal military forces to carry out 
the Constitutional provision. 

(2) When the President considers that unlawful obstructions, 

combinations, assemblies, or rebellion make it impractical to enforce United 

States laws through the ordinary course of judicial proceedings he may use 
79 

the armed forces . This is based on the "supremacy clause" of the Constitu- 
tion that makes the Constitution, the laws of the United States and treaties 



75* See Appendix 2 for a copy of the Presidential order directing the use 
of troops at Oxford. See Morosco, The Use of Military Forces in Civil 
Disturbances, Army Magazine May 196k, p. 45. 

76. The only limitation on this use of troops is the so-called "Possee 
Comitatus Act" which provides that it is not lawful to employ any 
part of the Army for the purpose of executing the laws, except where 
expressly authorized by constitutional or statutory provisions . 

See 18 USC 1385 . 

77 . 10 U.S.C. § 331 . 

78. Art. IV, §4. 

79. 10 U.S.C. § 332 . 
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8o 

the supreme law of the land. This statute has been cited as authority- 
in recent instances when federal troops have been used in connection with 
disturbances arising out of race relations. 

(3) The President can use the armed forces when he considers 
it necessary to suppress domestic violence if it hinders the execution of 
laws of a State or the United States so that any part of the people are 
deprived of any privilege, right^ immunity or protection afforded by the Con- 
stitution and laws, and the State fails, refuses or is unable to give pro- 
81 

tection. This statute is based on the "equal protection of the laws" 

82 

clause of the Fourteenth Amendment. 

Under the first of these statutes the President has dis- 
cretion whether or not to use the armed forces even though proper application 
for protection against domestic violence has been made by a State. The 
President may well have resources other than the military forces to cope 
with the situation or may feel that the State requesting aid may have other 

83 

resources that it properly should use before federal assistance is given. 

Each of the other two statutes calls for the President to make a decision. 

He must decide that it is impractical to enforce United States laws through 
the normal course of judicial proceedings or that domestic violence 



80. Art. VI, cl. 2. 

81. 10 U.S.C. §333. 

82. Amend. 1^, §1, cl. 

83. The use of Federal marshals or state troopers, for example. 
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implementation pf this law provides for a Director of the Office of Emer- 
gency P l ann ing, who is concerned with planning activities, Including 
arrangements for the continuity of State and local governments, and for an 
Assistant Secretary of Defense (Civil Defense), who is concerned with the 
operational aspects of civil defense. These officials, working under the 
direction and control of the President, can utilize the services of all 
federal agencies. Under the emergency authority of this law which is 
applied when an attack has occurred or is imminent as proclaimed by the 
President or Congress the President may direct, and federal agencies will 
provide, personnel, materials and facilities to cope with the emergency. 

It is probable that in such an emergency the military forces will be called 
upon to execute the laws, render humanitarian services, and also carry out 
military operations. The very existence of this law which shares the re- 
sponsibility between both military and civilian authorities denies any 

86 

concept of total military rule. 

3. Preventive Detention 

One of the most effective means of suppressing civil disturbances 
is preventive detention, which may be resorted to without suspending the 
writ of habeas corpus. Preventive detention is employed to remove all real 
and potential troublemakers from the streets. It is used primarily when the 
authorities don't have enough evidence to convict them, or may not want to 

857 See AR 500-70, dated 9 September I960; Fairman, "Government under Law 
in Time of Crisis," paper prepared for Marshall Bicentennial Confer- 
ence, Harvard Law School (Sep. 22 - 2 ^, 1955 )* 




press charges. The purpose of this detention serves to decrease the 



danger of further disorder. 

a. United States 

When such detention comes "before a court in the U. S. on 

a writ of habeas corpus, the government may justify its action as a 

necessary and proper means of restoring order. There is considerable 

judicial precedent for allowing such action and it has been used 

87 

numerous times without subsequent judicial review. 

The leading case in the United States on preventive deten- 

88 

tion is Moyer v. Peabody, which upheld the detention of a person who 
was justly suspected of contributing to the disorder. Moyer was the 
president of the Western Federation of Miners, which organization was 
engaged in a violent strike against the mine owners in Colorado. Governor 
Peabody had declared martial law and ordered the arrest of Moyer as a 
leader of the outbreak. Justice Holmes in that case said: 

"Such arrests are not necessarily for punishment, but 
are by way of precaution, to prevent the exercise of the 
hostile power. So long as such arrests are made in good faith 
and in the honest belief that they are needed in order to head 
the insurrection off, the governor is the final judge and can- 
not be subjected to an action after he is out of office, on 
the grounds that he had no reasonable ground for his belief." 

An example of statutory authorization in a similar context is the 

89 

United States Emergency Detention Act of 1950. This act specifically provides 



Wf. E.g ., Moyer v. Peabody, 212 U.S. 78 (1909) . 

88. 212 U.S. 78 (1909). 

89. Act of 23 Sep 1950, 6k Stat. 1019-1030, 50 U.S.C. 811-826. Many articles 
have been written on this act . je.g . , Sutherland, Freedom and Internal 
Security, 6k Harv. L. Eev. 3o3 (1951) • 

On the power of the U. S. gov't to deal with subversion, see Studies 
in Federalism 710-11 (Bowie & Friedrich eds . 195^0 • 




that the privilege of the writ of habeas corpus will not be suspended. 

However, it allows the Justice Department, in the event of invasion, 

war, or insurrection within the United States in aid of a foreign enemy, 

when authorized by presidential proclamation, tp detain any person as to 

whom there is reasonable grounds to believe that such person probably 

will engage in, or conspire with others to engage in, acts of espionage 

or sabotage. The act itself sets up a procedure for examination of the 

90 

reasonableness of the detention by a board, within forty-eight hours. 

It Is safe to assume that any detention under this act will be found 
reasonable by a . court if the procedures set out In the statute have been 
followed. 



90. A person so detained must be taken before a "preliminary hearing 
officer," who "within a reasonable time" shall consider whether 
there is probable cause for further detention. The detained per- 
son must be informed of the grounds on which he is taken into 
custody, but the Attorney General need not reveal any evidence or 
identity of Government agents which would be "dangerous to na- 
tional safety and security" to so divulge. The finding of the 
Officer is subject tp review by a detention review board, after 
which there may he Judicial review. 





b . India 



India has bad experience under a similar preventive deten- 
91 

tion act. As a result of an amendment it is now required in India 

that all cases, regardless of the nature of the activity that it is 

sought to prevent, must be referred to an advisory board to determine 

if there is sufficient cause for detention. Also, the detainee is now 

given the right, to appear before the board, and detention may only be 

ordered for one year at a time. However, the proceedings of tbe board 

are secret and legal representation is not permitted. Also, the grounds 

for detention are sometimes far too vague, and the courts have little, 

92 

if any, supervisory function oyer preventive detention. It would seem 
that while such a harsh program may be needed in time of war or insurrec- 
tion, to impose it in time, of relative peace is not proper, 
c. England 

Preventive detention was utilized in England In World War II. 
Defense regulation l8B gave the Home Secretary the power to suspend the 
writ of habeas corpus and detain indefinitely any person in England if he had. 
’’reasonable cause" to believe that such person was (a) of hostile origin or 
associations* (b) had recently been concerned in acts prejudicial to the 
public safety, (c) was a member of an organization "subject to foreign 
influence or control" or in sympathy with "the system of government of any 
Power with which His Majesty is at war," or (d) had done things or said things 

91. " For a complete review of the operation of the Indian Act see 

Tripat hi, "Preventive Detention; The Indian Experience," 9 Am. J. 

Ccmp. L, 219 (i 960 ). 

92. Ibid. 
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"expressing sympathy vith the enemy." An advisory committee was 
established to aid the Home Secretary, hut he wan not hound by its 
decisions. However, in those cases where the recommendations of the 
advisory committee were not followed, monthly status reports had to 
be submitted to Parliament along vith a report on the total number of 
persons detained. 

The right of the Heme Secretary to act under this regula- 
tion upon "reasonable cause" was upheld by the courts, it being further 

held that his determination of "reasonable cause" for detention was 

93 

not subject to challenge for ultra vires or to judicial review. 



93» See Liversidege y. Anders on^ A. C. 20 6 (19^2). 




4 . Other Internal Security Measures 

A country will have various other laws on its books designed 

to prevent and punish subversion, espionage, and treason. There may be 

restrictions on freedom of transit by aliens, restrictions on political 

activities of foreign diplomatic and consular agents, suppression of 

subversive organizations and propaganda, and legislation providing for the 

removal of disloyal officials . 

The Latin American countries have, by reason of their long 

history of internal strife, been particularly interested in the problem of 

9b 

internal security. At the Second Meeting of Consultation of the Ministers 
of Foreign Affairs convened by the Council of the Organization of American 
States (Havana, 19^0) it was resolved in part: 

"To recommend to the Governments of the American States that they 
adopt the following legislative or administrative norms, without 
prejudice to 'the respect due to their individual and sovereign 
right to regulate the juridical status of foreigners: 

a) Effective prohibition of every political activity by foreign 
individuals, associations, groups or political parties, no matter 
what form they use to disguise or cloak such activity; 

b) Rigorous supervision of the entry of foreigners into national 
territory, particularly in the case of nationals of non-American 
State© ; 

c) Effective police supervision of the activities of foreign non- 
American groups established in the American States; 

d) Creation of an emergency penal system for the offenses set 
forth in this article ." 



9b. See generally the report of the Pan American Union, Washington, D. C 
1951, Strengthening of Internal Security. '* 
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With the rise of international Communism these resolves have been further 



implemented and the 
republics have been 



internal security laws 
95 



strengthened. 



of the various American 



95- Ibid . That report was the result }f a resolution of the Fourth Meeting 
of Consultation (Washington, D.C., 1951) > called to meet the growing 
threat of International Communism. 
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APPENDIX I 



The text of the two French laws relating to the state of siege runs 
as follows: 

The Law of 1878 : 

1. The state of siege can only he declared in the event of imminent 
danger resulting from a foreign war or armed insurrection. 

Only a law can declare the state of siege. 

This law will designate the communes, arrondissements , and depart- 
ments to which it is to apply. It will fix the period of its 
duration . 

At the expiration of this period, the state of siege ceases auto- 
matically, unless a new law shall prolong its effects. 

2. In the event the Chambers are adjourned, the President of the 
Republic can declare the state of siege, on the advice of the 
Council of ministers; but then the Chambers meet automatically 
two days later. 

3 . In the event the Chamber of Deputies is dissolved, and until 
elections shall have been entirely completed, the state of siege 
cannot, even provisionally, be declared by the President of the 
Republic . 

Nevertheless, in the event of a foreign war, the President, on the 
advice of the Council of Ministers, can declare the state of siege 
in the territories menaced by the enemy, on the condition that he 
convoke the electoral colleges and reassemble the Chambers with the 
shortest possible delay. 

it-. In the event that communications with Algeria are interrupted, the 
governor can declare all or part of Algeria in a state of siege, 
under the conditions of this law. 

5. In the occasions foreseen by articles 2 and 3 the Chambers, 

as soon as they shall have reassembled, shall maintain or lift the 
state of siege. In the event of a disagreement between them, the state 
of siege is lifted automatically. 

6 . Articles 4 and 5 of the lav of August 9 , 1849 are hereby maintained 
as well as the provisions of its other articles not contrary to the 
present law. 
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The Pertinent Provisions of the Law of 1849 : 

7. As soon as the state of siege has been declared, the powers of 
police and those others with which the civil authority has been 
clothed for the maintenance of order pass in their entirety to the 
military authority. 

The civil authority continues nevertheless to exercise those of 
its powers of which it has not been dispossessed by the military 
authority . 

8. The military courts may take jurisdiction over crimes and offenses 
against the safety of the Republic, against the Constitution, 
against public peace and order, whatever be the status of the 
principal perpetrators and their accomplices . 

9* The military authority has the power, (l) to conduct searches by 
day or night in the homes of citizens; (2) to deport liberated 
convicts and persons who do not have residence in the areas in 
the state of siege; (3) to direct the surrender of arms and ammu- 
nitions, and to proceed to search for and remove them; (4) to forbid 
publications and meetings which.it judges to be of a nature to 
incite or sustain disorder. 

11. Despite the state of siege, citizens continue to exercise the rights 
guaranteed by the Constitution whose enjoyment is not suspended by 
the preceding articles. 

13. Following the lifting of the state of siege, the military courts 
continue to recognize crimes and offenses over which they have 
already assumed jurisdiction. 

The law enacted by the French Parliament on 4 August 1914 approving the 

a 

proclamation of the state of siege by President Poincare reads as follows; 

The state of siege which was declared by the decree of August 2, 

1914 in the 86 French departments, the territory of Belfort, and the 
three departments of Algeria is hereby maintained for the duration of 
the war. 

A decree of the President of the Republic, issued on the advice of 
Council of Ministers, can lift the state of siege and, after it has been 
lifted, reestablish it in part or all of this area. 

The present law, deliberated upon and adopted by the Senate and the 
Chamber of Deputies, is to be executed as a law of the State. 
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APPENDIX 2 



PRESIDENTIAL ORDER DECREEING USE OF THE ARMED FORCES IN MISSISSIPPI 



WHEREAS on September 30, 1962, I Issued Proclamation No. 3^97 reading 
In part as follows: 

WHEREAS the Governor of the State of Mississippi and certain law 
enforcement officers and other officials of that State, and other persons, 
individually and In unlawful assemblies, combinations and conspiracies, 
have been and are wilfully opposing and obstructing the enforcement of 
orders entered by the United States District Court for the Southern District 
of Mississippi and the United States Court of Appeals for the Fifth Circuit ; 
and 

WHEREAS such unlawful assemblies, combinations and conspiracies oppose 
and obstruct the execution of the laws of the United States, impede the 
course of justice under those laws and make it impracticable to enforce those 
laws in the State of Mississippi by the ordinary course of judicial pro- 
ceedings j and 

WHEREAS I have expressly called the attention of the Governor of 
Mississippi to the perilous situation that exists and to his duties in the 
premises, and have requested but have not received from him adequate assur- 
ances that the orders of the courts of the United States will be obeyed and 
that law and order will be maintained; 

NOW, THEREFORE, I, JOHN F. KENNEDY, President of the United States, 
under and. by virtue of the authority vested in me by the Constitution and 
laws of the United States, including Chapter 15 of Title 10 of the United 
States Code, particularly sections 332,- 333 > and 33 ^- thereof do command 
all persons engaged in such obstructions of justice to cease and desist 
therefrom and to disperse and retire peaceably forth; and 

WHEREAS the commands contained in that proclamation have not been 
obeyed and obstruction of enforcement of those court orders still exists 
and threatens to continue; 

NOW, THEREFORE, by virtue of the authority vested in me by the 
Constitution and laws of the United States, including Chapter 15 of Title 10, 
particularly sections 332, 333 and 33 ^ thereof, and section 301 of Title 
3 of the United States Code, it is hereby ordered as follows: 




..S§,StlQa.,JU The Secretary of Defense is authorized and directed to 
take all appropriate steps to enforce all orders of the United States 
District Court for the Southern District of Mississippi and the United 
States Court of Appeals for the Fifth Circuit and to remove all obstruc- 
tions of justice in the State of Mississippi. 

Sec. 2. In furtherance of the enforcement of the aforementioned 
orders of the United States District Court for the Southern District of 
Mississippi and the United States Court of Appeals for the Fifth Circuit, 
the Secretary of Defense is ■ authorized to use such of the armed forces of 
the United States as he may deem necessary. 

Sec. 3. I hereby authorize the Secretary of Defense to call Into 
the active military service of the United States, as he may deem appropriate 
to carry out the purposes of this order, any or all of the units of the 
Army National Guard and of the Air National Guard of the State of Mississippi 
to serve in the active military service of the United States for an indefi- 
nite period and until relieved by appropriate orders. In carrying out the 
provisions of section 1, the Secretary of Defense is authorized to use the 
units, and members thereof, ordered into the active military service of 
the United States pursuant to this section. 

Sec. 4 . The Secretary of Defense is authorized to delegate to the 
Secretary of the Army or the Secretary of the Air Force, or both, any 
of the authority conferred upon him by this order. 

JOHN F. KENNEDY 
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PART II 



STATE PRACTICE IN COUNTERINSURGENCY 




PART II - STATE PRACTICE' IN COUNTERINSURGENCY 
A « A JLGEK1A 

1. The State of Urgency - 3 April 1955 

The laws in effect in Algeria at the beginning of the rebellion 
in 1954 were not considered sufficient to cope with the emergency. A com- 
plete set of special laws were voted by the French Parliament. These 
laws owe a great deal to French legislation in the Second World War. 

As early as March 1955, after only four months of fighting, half the 
members of the F rench Government in the course of a Cabinet meeting on 
March 15, 1955, took the view that the law of July 11, 1938 concerning the 
organization of the country in time of war should be applicable to Algeria. 

But the Cabinet finally preferred to put before the French Parliament a 
proposed law setting up a state of urgency, a less drastic legal category 
than wartime legislation. This law is as follows: 

Law of the State of Urgency 

Art. 1. 

"The state of urgency may be declared on all or part of Metropolitan 
territory, Algeria or the overseas departments either in case of imminent 
peril resulting from grave threats to public order or in the case of events 
presenting by their nature and their gravity the character of a public calamity." 

1. Bedjaoui, Law and the Algerian Revolution 145 (1961). 
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Art, 2 



"The state of urgency is declared by a law which determines where 
or when the interior territorial circumscriptions shall be put into force. 

In the limit of those circumscriptions the Government will be able to fix 
by decree on the report of the Minister of the Interior the zones where the 
state of urgency will be applied, " 

Art, 3. 

"The duration of the state of urgency may only be prolonged by a 
new law," 

Art, 4. 

"Outside of Parliamentary sessions the declarations of the state of 
urgency may be made by decree by the Council of Ministers. Parliament 
must thereafter reconvene in forty- eight hours. " 

Art, 5. 

"The state of urgency cannot be declared in case of the dissolution 
of the National Assembly." 

Art, 6. 

"In the departments where the state of urgency is declared, the pre~ 
fects may 

(1) Prohibit the circulation of people and vehicles in the places 
and at the hours fixed by proclamation. 

(2) Institute by proclamation the zones of protection of security 
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where the sojourn of people are regulated* 

(3) Prohibit the sojourn in the department of any person trying 
to impede in any way the action of the public authorities*" 

Art* 7. 

"Power is given to the Minister of the Interior in all cases and in 
Algeria to the Governor-General to pronounce restriction to reside in a 
locality for any person whose activity is dangerous for the public order 
and security." 

Art* 8. 

"All persons penalized with prohibition of sojourn or with forced 
residence have the possibility of recourse before a consultative Com- 
mission which is able to decide the recall of these measures depriving 
(them) of freedom." 

Art* 9. 

"The provisionary close of amusement halls, bars, and gathering 
places of every nature is authorized as well as the prohibition of reunions 
liable to provoke or engender disorder." 

Art. 10* 

"Authorities are permitted to order the seizure of certain categories 
of arms and ammunition. " 

Art, 11. 

"The state of urgency applies to cases visualized by the 1st article 



61 




on the organization of the nation in the time of war 



II 



Article 12 may not be applied except with express mention of the 
law of application. It confers on authorities the power to order curfews 
for the day and night, and that which is necessary to control the press and 
publications of every nature, as well as broadcasts, movies, and theatrical 
productions* 

Article 13 stipulates that a decree may authorize military jurisdic- 
tion to control the crimes and delinquencies committed. In such a case, 
recourse against such jurisdiction is suspended. 

Article 14 describes the penalties encumbered for infractions of 
measures taken in application of certain minor dispositions of the law 
(eight days to two months imprisonment and/or 5,000 to 20,000 francs fine). 

Article 15 states that the measures taken in application of this law 
cease with the end of the state of urgency, but that the military tribunals 
continue to handle the crimes and the delinquencies which are referred 
to them before and under the state of urgency. 

During the debate which followed the submission of the above law 
to the French assembly the Government was careful to point out that a 
state of urgency was not a state ofsiege. There was not to be the total 
cessation of civil justice in favor of military justice as there was in the 
state of siege. In addition the law was intended to apply only to certain 
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areas of Algeria, not to all of Algeria. The law authorizing the state 
of urgency was approved by a vote of 361-227, and became effective on 
3 April 1955. 

The first application of the state of urgency was by decree in the 
A urea and Grand Kabyle, Tizi-Ouzou, Batna, the territories of "commune 
mixtes" and the "communes de plein exercise" of Tebessa. On April 23, 
1955, the Government seized control of the press. The zone of the state 
of urgency was further extended on April 26, 1955 to the Constantine area 
where a military command was formed under General Parlavge, who was 
authorized to direct the police, gendarmes, native police, and adminis- 
trative services. "Camps d'hebergement" were created for those whose 

travel was restricted. On April 28, 1955, the state of urgency was ex- 

4 

tended to the •'communes mixtes" of Biskra and El-Oued. 

On May 26, 1955, the Interfederation of Mayors of Algeria submitted 
5 

the following motion: 



2. MacFadyen, The Algerian Conflict - French Policy 1954-1960 (Un- 
published graduate thesis, University of Virginia, 1961) 91* 

3. Law of April 3, 1955, Journal Officiel de la Republique Francaise, 
1955, p. 3480, A score of regulations were passed in order to en- 
force in practice, and in some cases to extend the provisions of this 
law. A law of May 17, 1958, instituted a state of urgency throughout 
France, in addition to Algeria. 

4. MacFadyen, op cit. supra note 2, at 92. 

5. Siegfried, L'Annee politique 233 (1956). 
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"considering the exceptional gravity of the events (in 
Algeria), that the reestablishment of order and of peace can 
only be assured by particularly strong measures demands: 

(1) The supreme and immediate chastisement of any 

individual convicted of criminal acts. 

(2) Sever control of the press. 

(3) Expulsion of the Algerian Communist Party the 
refuge of all extremists and every separatist 
element. 

(4) Proclamation of the state of urgency in the three 
departments where terrorism is found. " 

The state of urgency was extended on August 30, 1955 to the whole 
of Algeria following the massacre of approximately 300 French civilians 
on August 20, 1955. 

2. Special Emergency Legislation, March 1956^ 

a. Law Number 56-258, March 16, 1956 - authorizing the Gov- 
ernment to undertake in Algeria a program of economic expansion, social 
progress and administrative reform, and enabling it to take any exceptional 
measures in view of the re-establishment of order, the protection of lives 



6. Journal Official de la Republic Francaise, Lois et Decrets, March 
16-19, 1956. No. 64-78, pp. 2591-2592. 
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and property, and the protection of the territory. 

Article 5 . 

In Algeria, the Government will dispose of the most extensive powers 
to take ary exceptional measure required by the circumstances, in view 
of the re-establishment of order, the protection of lives and property, and 
the protection of the territory. 

Whenever the measures taken in accordance with the above have for 
effect the modification of existing legislation, they shall be enacted by a 
decree taken in the Council of Ministers. 

b. Decree No. 56-268 of March 17, 1956 concerning the organi- 
zation, the competence and the functioning of military justice in Algeria, in 
view of the re-establishment of order, the protection of lives and property, 
and the protection of the territory. 

The President of the Council of Ministers, 

Upon the joint report of the Minister of National Defense and of the 
Armed Forces, of the Minister of State, Keeper of the Seal, charged with 
Justice, and of the Resident Minister in Algeria. 

In view of the law of March 9, 1928 revising the code of military 
justice for the ground army; 

In view of the law, no. 56-258 of March 16, 1956 authorizing the 



7, Article 1 of the decree anticipated article 698 of the French Code of 
Criminal Procedure of June 4, I960. Art. 698 is almost a copy of it. 
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Government to undertake in Algeria a program of economic expansion, social 
progress and administrative reform, and enabling it to take any exceptional 
measures in view of the re-establishment of order, the protection of lives 
and property and the protection of the territory, notably, article 5; 

With the agreement of the Council of Ministers, 

DECREES: 

Article 1 - From the date that this decree becomes effective, the military 
jurisdiction established in Algeria may be seized, even in the preliminary 
examination, of all actions committed after October 30, 1954 in a judicial 
department of Algeria when any of the following infractions are concerned: 

1. All crimes against the internal security of the State; 

2. Armed rebellion; 

3. The provocation or participation in a criminal meeting or assembly; 
outlined in articles 61 (para. 1) and 265*267 of the penal code; 

5. The violations outlined in articles 16 and 17 of the law of July 15, 1845 
on the railway police; 

6. Hindrance to circulation on highways; 

7. The crimes outlined in articles 5 to 9 of the law of May 24, 1834 con- 
cerning the possession of arms or war supplies; 

8. Murder and other violences as outlined in articles 231, 232, and 233 
of the penal code; 

9. Murder and all intentional homicide, poisoning; 
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10. Blows and wounds of a criminal category; 

11. The illegal detention of persons; 

12. Rape and other violations of decency; 

13. Inteational arson and destruction as outlined in articles 434. 435 and 
437 of the penal code; 

14. Pillage and other damage as outlined in article 440 of the penal code; 

15. All theft orconcealment of a criminal category; 

16. In a general manner, all crimes or offenses endangering the national 
defense; 

17. The attempt to commit crimes or offenses covered by this decree, 
or complicity therein. 

Article 2 - The organization of military justice in Algeria remains as de~ 
termined by the decree of December 22. 1953 outlining the number, place 
and competence of the permanent tribunals of the armed forces in time 
of peace. 

However, the permanent tribunals of the armed forces of Algiers, 
Oran and Constantine will each consist of 4 chambers which may preside 
in any place coming under the jurisdiction of the above specified tribunals. 

The first president of the Court of Appeals of Algiers shall designate, 
from among the magistrates under his jurisdiction, the presidents of the 
military jurisdictions in Algeria as well as the assistant judges provided 
for the judgment of crimes and offenses against the external security of 
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the State 



The jurisdictions established apply equally to the facts specifically 
covered by Article 1, as to those coming within the normal competence, 
that is, the procedure described in Title II, Chapter II and IV of the law 
of March 9, 1928 for military tribunals established in territorial circum- 
scriptions declared totally or partially in a state of siege. 

The permanent tribunal of appeal of the armed forces, established 
in Algiers by the decree of December 23, 1953 is raised to permanent 
tribunal of appeal of the armed forces to make judgment on all the appeals 
against the decisions within its jurisdiction. 

Article 3 - Searches may be made, day or night, in the homes of citizens. 
Article 4 - In every case, the jurisdiction of the common law will remain 
competent as long as the military authority does not claim the process. 

Appeals formulated against decisions of the permanent tribunals of 
the armed forces remain within the competence of the permanent tribunal 
of appeals of the armed forces. 

Article 5 * After the repeal of the present decree, the military jurisdiction 
will continue to deal with the crimes and offenses whose prosecution has 
been referred to it. 

Article 6 - The Minister of National Defense and the Armed Forces, the 
Minister of State, Keeper of the Seal, charged with Justice, and the Resi- 
dent Minister in Algeria are charged with the application of this decree. 
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Paris, March 17, 1956 

By the President of the 

Council of Ministers; Guy Mollet 



The Minister of National Defense 
and of the Armed Forces, 
Maurice Bourges-Manoury 



The Minister of State, Keeper of the Seal 
Charged with Justice, 
Francois Mitterand 



The Resident Minister in Algeria, 
Robert Lacoste 



c. Decree No. 56-269 of March 17, 1956 concerning the possi- 

> 

bility in Algeria *>f indicting directly before the permanent tribunals of the 
armed forces, those individuals caught in the very act of participation in 
an act against human life or property. 



The President of the Council of Ministers, 

Upon the report of the Minister of the National Defense and of the 
Armed Forces, of the Minister of State, Keeper of the Seal, charged with 
Justice, and of the Resident Minister in Algeria; 

In view of the laws of March 9, 1928 and of January 13, 1938, revising 
the codes of military justice for the ground army and for the naval forces; 

In view of law no. 56-258 of March 16, 1956 authorizing the Govern- 
ment to undertake in Algeria a program of economic expansion, social 
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progress and administrative reform, and enabling it to take any exceptional 
measures in view of the re-establishment of order, the protection of life 
and property and the protection of the territory, notably article 5 ; 

With the agreement of the Council of Ministers, 

DECREES: 

Article 1 - In Algeria, notwithstanding any contrary dispositions of the codes 
of military justice, the competent military authorities may order the direct 
indictment before a permanent tribunal of the armed forces, without prior 
examination, of individuals caught in the very act of participating in an act 
against human life or property provided that it concerns violations outlined 
in article 1 of the decree no, 56-268 of March 17, 19664 even if these in- 
fractions are capable of receiving the capital punishment, when they have 
been committed by people carrying arms, explosives, munitions, destruc- 
tive material or stocks of military equipment or clothing. 

Article 2 - The tribunal of the armed forces will be immediately informed 
of all infractions whose prosecution has been conferred to it. 

No delay is imposed between the handing of the summons to the accused 
by the tribunal of the armed forces, and the session of this tribunal. 

Article 3 - In the absence of legal defense chosen by the accused and present 
at the hearing, the president of the tribunal of the armed forces shall have 
one designated by the "batonnier" or shall designate one himself in the 
absence of the Bar at the seat of the tribunal of the armed forces. 
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Article 4 - The judgments rendered by the tribunals of the armed forces, 
made in accordance with the conditions fixed by this decree, are susceptible 
of appeal only before the military tribunal of appeals competent as defined 
by the texts in effect and enacting its decisions with the composition and 
according to the procedure outlined by these texts* 

Article 5 - The Minister of National Defense of the Armed Forces, the 
Minister of State, Keeper of the Seal, charged with Justice, and the Resident 
Minister in Algeria are charged with the application of this decree* 

Paris, March 17, 1956 

By the President of the 

Council of Ministers: Guy Mollet 



The Minister of National Defense 
and of the Armed Forces, 
Maurice Bourges-Manoury 



The Minister of State, Keeper of the Seal 
Charged with Justice, 
Francois Mitterand 



The Resident Minister in Algeria, 

Robert L&coste. 

d. The Effect of the Special Emergency Legislation of 1956 

The "special powers*'® enabled the Government to reorganize 



8. Law of March 16, 1956, together with the laws of July 26, and November 
15, 1957, and the laws of May 2 and June 3, 1958* Cf. also Order No. 
58-915 of July 3, 1958. An impressive number of regulations were 
issued in enforcement of these special powers* 
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the financial and economic structure of Algeria changing the administra- 
tive institutions, accelerating social progress, and favoring the access of 
Muslims to public office. But these were long-term projects, the fruits 
of which would not be borne for many years. The special powers also 
allowed civilian and military commanders to "re-establish order, protect 
persons and belongings, and safeguard territory." The military were 
placed under a unified command and given extra powers to "command, order 
and execute" justice. These laws made Governor-General lacoste the 
absolute master of Algeria. Using all the clauses of the state of urgency, 
he was able to establish in effect a state of siege in that region of his choice. 

A Government had not been given such lattitude in all its functions since 

9 

the military administration during the conquest of Algeria. 

A French decree of 1956 for instance, applied to Algeria the French 

10 

law on the general organization of the country in time of war. One of 
the sub-titles of this decree refers directly back to the law of July 11, 1938, 



9. MacFadyen, op. cit. supra note 2, at 114, 

10. Decree of December 29, 1956, dealing with administrative regula- 
tions concerning the enforcement in Algeria of certain laws modi- 
fying the Law of July U, 1938 on the general organization of the 
country in time of war (Journal Officiel de 1 Alger! e, March 5, 
1957, p. 720-721). 
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adopted by France for times of war,^ 

(1) Military Requisitioning, War Damage, and Mobilization 
The same is the case with the law on military requisition- 
ing. French law authorizes military requisitioning in the event of war, 
total or partial mobilization, or serious international tension, under the 
provisions of the Law of July 11, 1938 on the general organization of the 
country in time of war. It also authorizes these requisitionings under the 
law of July 3, 1877, which provides, apart from cases of partial or total 
mobilization, for concentrations of troops. The first French decrees to 

permit military requisitioning in Algeria were in pursuance of the Law of 

1Z 

July 11, 1938 on the general organization of the country in time of war. 



11. Numerous decrees were issued for Algeria on the basis of the Law 
of July 11, 1938, relating to the organization of the country in time 
of war. Decree of May ZO, 1957, extending to Algeria various legis- 
lative provisions modifying and completing general regulations on 
passive defense (Gazette du Palais, Legislation, 1957, Parti, p, 318). 
Laws restricting the import or regulating and controlling various 
pharmaceutical products (Order of October Z4, 1955, J.O.A. , Oc- 
tober Z8, p. ZQ96, and Order of November Zl, 1955, J.O.A. , Novem- 
ber Z5, p. ZZZ4). Decree forbidding the export sending of films or 
photographs of the Algerian war outside Algeria (Orders of October 
Z3, 1957, J.O.A., October Z9, p. Z,300, and November 30, 1957, 
J.O.A., December 3, p. Z590). Legislation governing trade in 
foodstuffs or cereals, or prohibiting their export (Orders of October 
Z8, 1955, J.O.A., November 1, p. ZUO; November Z5, 1955, J.O.A., 
November Z9, p. ZZ54; August 1Z, 1957, J.O.A., August 16, p. 18Z4; 
January 6, J.O.A., January 6, p. 18) etc. £Bedjaoui, op. cit, supra 
note 1, at 46. / 

1Z. Decree of March 17, 1956, authorizing military requisitioning (J.O.A., 
February 1, 1957, p. 490). 
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Similarly, French legislation on war damage, adopted to deal with the 

problems created by the Second World War, v>as applied to the war in 

• 13 
Algeria. 

The calling up of different classes in France for service in Algeria 
did not assume the exact form of general mobilization. In Algeria, an 
order from the Supreme Commander of the forces, relating to territorial 
units in Algeria, provided for: 

The employment of all useful elements of the population, 
which corresponds to A GENERAL QUASI-MOBILIZATION, 
may continue for as long as is considered necessary for 
the restoration of order , ^ 

(Z) Search and Seizure at Sea 

The order given to the entire French fleet by the French 
Council of Ministers on October 23, 1956, for a systematic patrol, in order to 



13. For example, the decree of November 30, 1955, declaring the pro- 
visions of the decrees of September 27, 1949# October 28, 1950, and 
February 3, 1955 relating to war damage as applicable to Algeria; 

the order of March 14, 1958, governing reparations for physical losses 
caused by events in Algeria (J.O.A., March 28, 1958, p. 814) and 
referring to the Law of July 11, 1938 on time of war; and finally the 
decree of February 8, 1957 (J. O.A., May 24, p. 1232) referring back 
to the laws of October 28, 1946, on war damage. 

A circular, no. 45-49 F/Cr. 4 of June 9, 1958, from the General 
Directorate of Finance inAlgeriers, Banking Department (J.O.A., 
July 11, 1958, p. 1658), explains that the legislation on war damage 
and the texts adopted with reference to this legislation in Algeria 
do not have the same basis. 

14. Ordinance No, 580. 161/EM, 10 /1/MOB, February 13, 1958 (J.O. A., 
March 28, 1958, p. 796). 
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disclose and intercept all arms shipments, rests on a decree. This decree^ 
provides: 

Article 4 - By inference from the provisions of Article 44 of the Customs 
and Exercise Code, the limit of the Customs inspection zone of the coast 
of Algeria lies, in respect of ships of less than 100 tons burden net, be- 
tween 20 and 50 kilometres to the north of this coast in the zone contained 
between, to the west, the meridian of Foum-El-Kiss, and to the east, the 
meridian of the point 2,600 kilometres east of Cap Roux (map of Algeria 
scale 1, 200, 000). 

Article 5 - The powers of inspection of ships of less than 100 tons granted 

by Article 7, Section II, of the law of the 4th Germinal Year II, to the 

officers and crews of vessels of the Navy, are extended in the zone laid 

down in Article 4 above, to the officers and crews of helicopters and other 

military aircraft, and also to any other members of the Navy detailed at 

any time to perform this function. . . . 

The French Admiralty, gave monthly lists of operations of this kind. 

Thus, for instance, during October, 1956, 600 ships were reported sighted, 

16 

285 were intercepted, 69 searched, and 21 diverted. 



15. Decree No. 56-274 of March 17, 1956, Journal Officiel de la Re- 
publique Francaise, Laws and Decrees, March 19, 1956, p. 2665, 

16. Revue maritime, December 1956 (p. 1616), 
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The list between December 3, 1957, and January 10, 1958 shows over 

300 vessels sighted, about 40 vessels intercepted, and about 30 vessels 

17 

searched of which about ten were diverted to another port. 

From July 18, to August 31, 1958, 886 vessels sighted, 246 inter- 

lft 

cepted, 118 searched and 1 redirected into a port for further search. 

In 1959 the French Navy sighted 41,300 vessels in the Mediterranean, 
checked 2,565 of them and diverted 83 of them. 

(3) Census 

The "Battle of Algiers" represents the best example of 
antiterrorist techniques. In January 1957 a census of the inhabitants of 
Algiers was taken, and new identity cards were issued which gave name, 
address, occupation, and place of business. Shortly thereafter, a regiment 
of the 10th Paratroop Division sealed off the Casbah-»the Muslim sector 
of the city-~and checkpoints were established at the gates and at all stra- 
tegic intersections within, with telecommunications between checkpoints. 

All persons wishing to leave the Casbah had to clear these checkpoints, 
while paratroop units conducted, at random, ratissages (ranking operations), 
in which homes were cordoned off and searched for suspicious persons, 
literature, and arms stores. The paratroopers then proceeded to estab- 



17. Revue maritime, February 1958 (p. 243). 

18. Revue maritime, October 1958 (p. 1331), 
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lish a network of ilots (small islands). Under this system, one person 
in each family group was designated as responsible for the whereabouts 
of all other members of the family. The responsible family man on every 
floor in every building was in turn responsible to a floor chief. Each floor 
chief was responsible to a building chief; all building men to a block leader, 
and so forth, until there was a chain of command stretching down from 
French headquarters to the bosom of every family. With this system in 
operation, the French command could lay hands on any Moslem in the CaBbah 
within a matter of minutes, By September 1957 

Algiers was completely under French control, and this system was applied 

19 

to all major cities until terrorism had come to a halt. 

(4) Security Zones 

Areas of heavy ALN concentration were declared secu- 
rity zones. The inhabitants of these security zones were moved to resettle- 
ment camps. All villages and hamlets were burned. Only French troops 

were allowed in the security zones, with orders to shoot anything that 
20 

moved. The purpose was to separate the population from the FLN and 

21 

to force them to abandon areas by burning supplies and hiding places. 



19. Special Operations Research Office, The American University, Case- 
book on Insurgency and Revolutionary Warfare 258 (1962), hereinafter 
cited as Casebook, citing Craft, The Struggle for Algeria (1961) 104-105. 

20. Ibid. 

21. Bedjaoui, op. cit. supra no te 1, at 40-41. 
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(5) Surveillance of Medical Supplies and Treatment 

A decree of 24 October 1955 restricted the sale and 

importation of certain medicines, chemical products and pure drugs, and 

22 

medical dressings in Algeria, 

On 12 March 1957, M, Serge Baret, Prefect of Algiers required that 

those in charge of any form of medical establishment, of no matter what 

denomination, legal nature or form of management, were responsible for 

reporting to the polic? any wounded person not of their family sheltered 

or cared for in their establishment including his name and the condition 

23 

and circumstances of his admission, 

(6) Detention 

Individuals suspected of past or future hostile acts were 

detained* For example in 1955, the Gendarmerie arrested all known nation- 

24 

alists, regardless of political affiliation. Also those in custody in holding 
camps as a result of various counterinsurgency operations were interro- 
gated and divided into three groups; those who could be freed immediately, 
those who were to be taken before competent courts, and those who were 
to be detained in internment camps. The Governor General's orders were 



22. Journal Official de 1 Algirie, October 28, 1955, p. 2096. 

23. Bedjaoul, op, cit, supra note 1, at 51, 52. 

24. Casebook, op. cit. supra note 19, at 257. 
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that this separation should take place within one month of the individual's 
arrival at the holding camp. 

Persons detained in internment camps were not held under any par** 

ticular criminal charge. They were held because they were considered 

dangerous to public order. Such a decision was made by an inspector- 

general of administration who was a senior French civil official. There was 

no set time limit on the duration of internment. There was also no appeal 

25 

by the person detained to the courts. There was, however, an appeal 
under Art. 8 of the 1955 Law of the State of Urgency, which provided a re- 
view by a consultative commission. 

2 6 

3. The French Penal Code Before the I960 Amendments 

For a century before the Algerian insurrection the French criminal 

27 

code had made a distinction between acts committed against the external 
28 

and internal security of the State. The former concerned such crimes 
as treason, espionage, the compromise of defense secrets and secret deal- 
ings with foreign powers. The latter listed such offenses as civil war, 
illegal use of armed forces, public destruction and looting. 

25. Algerian Office, New York, White Paper on the Application of the 
Geneva Conventions of 1949 to the French-Algerian Conflict 40 (I960). 

26. Material in this section is based upon Bedjaoui, op, cit. supra note 1, 
at pp. 147-149. 

27. Arts. 75-86, Republic of France Penal Code. 

28. Id. at Arts. 87-101. 
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The sanctions applied for attacks on the external security of the State 



were generally not those laid down for peacetime (a term of ten years 1 

imprisonment), but those which were applicable in time of war (terms of 

penal servitude), the distinction being made by Article 83 of the French 
29 

Criminal Code. 

French judicial decisions sentencing Algerians on the 
basis of parts of the French Criminal Code governing attacks on the external 
security of the State were very numerous. 

For instance, in France, the Mourepiane trial, which opened on 
April 23, 1959 before the Marseilles Military Court, was held in camera, 
a decision made on the basis of Article 90S of the French Rules of Pro- 
cedure and Article 289 of the French Criminal Code concerning national 
defense secrets. The accused were prosecuted for treason, for having 
borne arms against France. The French magistrates at Aix-en-Provence 
sent the case to the Marseilles Military Court. 

A judgment of the permanent military court in Toulouse, July 3, 

1959, sentenced several Algerians to confinement for crimes of treason 



29. Article 83. If committed in time of war, acts undermining the external 
security of the State shall be punished with hard labor for a term. 

If committed in time of peace, they shall be punished with imprison- 
ment for from one to five years, and with a fine of from 360, 000 to 
3, 600, 000 francs. 

However, the imprisonment may be increased to ten years and the 
fine to 7,200,000 francs with respect to the offenses dealt with in article 
79,1, article 80,1, article 81,1, article 82, article 103 or in article 104. 
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and complicity in treason in the case of a sabotage of a petrol dump be- 
longing to the Purfina Company. 

During the trial of the Rev. Mathiot and Francine Rapine, a student, 
at Besancon, the Public prosecutor responsible for advising on the law 
referred to the accused as traitors to their country for having had dealings 
with the enemy. 

Other Algerians were sentenced on the basis of Article 80 of the 
French Criminal Code, which declares anyone who has "sought by any means 
whatever to undermine the integrity of French territory, or to withdraw 
from the authority of France a portion of the territory over which this 
authority is exercised, shall be guilty of undermining the external security 
of the State. " 

The French courts found it convenient to fall back more and more 
frequently on Article 80, the generality of which made it easy to apply to 
a variety of factual circumstances. 

Later, the French Army requested that the courts should invoke 
Article 80 less and less, so as to revert to Articles 75 and 79 relating 
to treason and spying. 

A document sent in November 1959, to the French Minister of Justice, 
M. Edmond Michelet, on behalf of General Massu by a member of his 
staff. Colonel A rgout, is particularly enlightening on this point: 
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SUPREME COMMAND 
OF FORC ES IN A LGERIA 
Territorial Region 
and Army Corps of Algiers 
HEADQUARTERS 
Military Justice 
INFORMATION BULLETIN 

PURPOSE: Justice in A. F. N. 

Only the modification of Articles 75 to 79 of the Criminal 
Code, governing the crime of commerce with the enemy, can 
solve the problem of trying members of the O.P.A. Material 
or moral support given the rebels must be considered in the 
same category as the crime of material or moral support 
given the army of an enemy power. Thus, for example, the 
transfer of munitions, the collection of funds for the benefit 
of the F. L. N. (National Liberation Front), transmission of 
military information to rebel organizations, .. should be con- 
sidered as crimes committed in the interests of an enemy 
army. 

This solution seems even more logical in view of the 
fact that rebels captured with guns in their hands, guiltless 
of any crimes of terrorism before joining a rebel group, 
are not prosecuted but are interned in military camps. They 
are treated as members of an enemy army. • , , 

30 

By three Ordinances, issued in February and June, I960, France 
completely overhauled the laws relating to the security of the French State. 
The century-old distinction made by the French Criminal Code between the 
internal and external security of the State was abolished and at the same 
time specific crimes were created, known as crimes committed through 
participation in an insurrectionary movement. Treason and espionage 
were naturally retained as crimes in the new laws. 



30. Ordinances No* 60-121 and 60-123 of February 13, I960, and Order 
No. 60-529 of June 4, I960. 



82 




31 

k. Revision of the French Penal Code, June 4 , i960 

SECTION III - Treason, Conspiracy and other Offenses undermining 
the authority of the State and the integrity of the 
national territory " 

Article 86 

Treason whose object shall have been either to destroy or change 
the constitutional systei or to incite the citizens or inhabitants to 
arm themselves against one another, or to undermine the integrity of 
the national territory shall be punished with imprisonment for life for 
a felony. 

Only the execution or the attempt to execute the offense shall con- 
stitute treason. 

Article 87 

A conspiracy having as its objective the felonies listed in 
article 86, if it was followed by an act committed or started to prepare 
for the execution of the offense, shall be punished with imprisonment for 
a term of from ten to twenty years for a felony. 

If the conspiracy has not been followed by an act committed or 
started to prepare the execution thereof, the punishment shall be 
that of imprisonment for a term of from five to ten years for a felony. 

There is a conspiracy as soon as the decision to act is agreed to 
and decided upon between two or more persons. 



31 . Translated by J. Fergus Belanger for the Judge Advocate Division, 
Headquarters, United States Army Europe (Rear) COMZ (i960). 
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If there has been a proposal made and not agreed to, to form a 
conspiracy for the purpose of committing the felonies listed in article 
86 , the one who shall have made such a proposal shall be punished with 
imprisonment for from one year to ten years and with a fine of from 
3,000 to 70,000 New Francs. The guilty person moreover may be deprived 
in whole or in part of the rights listed in article 42. 

Article 88 

Whoever, apart from the cases provided for in article 86 and 87 , shall 
have undertaken, by any means whatever, to undermine the integrity 
of the national territory or to remove from the authority of France a part 
of the territories over which this authority is exercised shall be pun- 
ished with imprisonment for from one to ten years and with a fine of from 
3,000 to 70,000 New Francs. He may, moreover, be deprived of the rights 
dealt with in article 42. 

Article 89 

Those who shall have levied or caused to be levied armed troops, 
enlisted or enrolled or caused to enlist or to enroll soldiers or shall 
have furnished them with arms or munitions without order or authoriza- 
tion from the legitimate authority, shall be punished with imprisonment 
for life for a felony. 

Article 90 

Those who, without legitimate right or reason, shall have assumed 
any military command whatever, 

Those who, contrary to the orders of the Government, shall have 
retained such a command. 




Commanders who shall have kept together their army or troops after 
the discharge or separation thereof shall have been ordered. 

Shall be punished with Imprisonment for life for a felony. 

Article 91 

When one of the offenses provided for in articles 86 , 88 , 89 and 
90 shall have been committed or only attempted with the use of arms, 
the punishment shall be death. 

Article $2 

Any person who, having authority over the policy force shall have 
requested or ordered, caused to be requested or ordered its use or 
action by it to impede execution of the laws relating to military 
recruitment or mobilization shall be punished with imprisonment for 
a term of from ten to twenty years for a felony. 

If this requisition or this order shall have been carried out, 
the guilty person shall be punished with imprisonment for life for 
a felony. 

SECTION IV - Felonies tending to disturb the State by Massacre or 
Devastation , 

Article 93 

Those who shall have dommitted treason for the purpose of bring- 
ing about a massacre or devastation in one or more townships shall be 
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punished with death. 

Only the execution or attempt to execute the offense shall constitute 
the felony. 

Article 9^t- 

A conspiracy having as its object the felony provided for in 
article 93> if It was followed by an act committed or started as a 
preparation for its execution, shall be punished with imprisonment for 
life for a felony. 

If a conspiracy has not been followed by an act co mmi tted or 
started in preparation for its execution, the penalty shall be that 
of imprisonment for a terra of from ten to twenty years for a felony. 

There is a conspiracy whenever the decision to act is agreed to 
and decided upon between two or more persons . 

If there has been a proposal made and not agreed to to organize a 
conspiracy for the purpose of committing the felonies listed in article 
93> whoever shall have made such a proposal shall be punished with 
imprisonment for a term of from five to ten years for a felony. 

Article 95 

Whoever, for the purpose of disturbing the State by one of the 
felonies provided for in articles 86 and 93 or by the invasion, the 
pillage or partition of public or private property or again by making 
an attack or resistance against the police force acting against the 
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perpetrators of these felonies, shall have placed himself at the head 
of armed bands or shall have exerted with respect thereto any functions 
or command shall be punished with death. 

The same penalty shall be applied to those who shall have directed 
the association, mustered or caused to be mustered, organized or caused 
to be organized bands, or shall have knowingly and wilfully furnished or 
procured for them subsidies, arms, munitions and tools for crime or shall 
have supplied subsistence or who in any other manner shall have had secret 
dealings with the leaders or commanders of the bands. 

Article 96 

The individuals making up the bands, without exercising any command 
or function therein, shall be punished with imprisonment for a term of from 
ten to twenty years for a felony. 

SECTION V - Offenses committed by participation in an insurrection. 

Article 97 

Any person who, in an insurrection, shall commit the following act 
or acts shall be punished with imprisonment for a term of from ten to 
twenty years for a felony: 

1. Shall have made or helped to make barricades, trenches or other 
works designed to interfere with or stop the exercise of the police powers; 

2. Shall have prevented, with violence or threats, the calling or 
mustering of the police force, or shall have provoked or facilitated the 
mustering of insurgents either by the distribution of orders or proclamations 
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or by the carrying of flags or other signs of assembly or by any other 
means of mobilization; 

3. Shall have invaded or occupied buildings, posts or other public 
establishments, occupied or unoccupied houses in order to attack or resist 
the police force. The penalty shall be the same with respect to the pro- 
prietor or tenant who, knowing the purpose of the insurgents, without 
coercion shall have procured access to the said houses for them. 

Article 98 

Any person who, in an insurrection, shall commit the following act 
or acts shall be punished with imprisonment for a terra of from ten to 
twenty years for a felony: 

1. Shall have taken possession of arms, munitions or material of 
any kind, either with violence, threats or by the pillage of shops or 
armories, arsenals or other public establishments or by the disarming of 
policemen; 

2 . Shall have carried either hidden or exposed arms, or munitions, 
or a uniform, clothing or other civil or military insignia. 

If the persons who carry either hidden or exposed arms or munitions 
were dressed in a uniform, clothing or other civil or military insignia, 
they shall be punished with imprisonment for life for a felony. 

Persons who shall have used their weapons shall be punished with 
death. 
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Article 99 

Those who shall have directed or organized an insurrection or who shall 
have knowingly and wilfully furnished or procured arms, munitions and 
criminal tools therefor or shall have supplied subsistence or who, in 
any manner, shall have had secret dealings with the leaders or commanders 
of the movement shall be punished with death. 

SECTION VI - Various Provisions . 

Article 100 

Subject to the duties resulting from professional secrecy, any 
person who, knowing of proposals or acts of treason, espionage or other 
activities of such a nature as to prejudice the national defense, shall 
not have disclosed them to the military, administrative or judicial authorities 
as soon as they, shall have known them, shall be punished in time of war 
with imprisonment for a minimum of ten years and a maximum of twenty years for 
a felony, and in time of peace with imprisonment for from one to five 
years and with a fine of from 3,000 to 30,000 New Francs. 

In addition to the persons designated in article 60, anyone who shall 
commit the following act or acts, other than the perpetrator or the 
accomplice, shall be punished as an accomplice: 

1. Shall furnish, without coercion, and knowing of their intentions, 
subsidies, means of existence, lodging, places of concealment or assembly to 
the perpetrators of felonies and misdemeanors jeopardizing the security of 
the state; 
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2. Shall knowingly carry the correspondence of the perpetrators 
of such felonies or such misdemeanors, or shall knowingly facilitate, 
in any manner whatever, the search for, the concealment, transportation or 
transmission of, the subject of the felony or misdemeanor. 

In addition to the persons designated in article 460, whoever other 
than the perpetrator or the accomplice, shall commit the following act or 
acts shall he punished as a receiver of stolen goods; 

1. Shall knowingly receive and conceal the objects or instruments 
which have served or were to have served to commit the felony or mis- 
demeanor of the objects, material or documents obtained by means of the 
felony or misdemeanor; 

2. Shall knowingly destroy, remove, receive and conceal, hide or 
change a public or private document of such a nature as to facilitate 
the Investigation of the felony or misdemeanor, the discovery of proofs, 
or the punishment of its perpetrators. 

In the cases provided for in the present article the tribunal 
may except the parents or relatives by marriage of the criminal, to the 
fourth degree inclusive, from the penalty incurred. 

Article 101 

Anyone who, before the commission or attempt to commit a felony or 
misdemeanor jeopardizing the security of the State, shall be the first to 
inform the administrative or judicial authorities thereof shall be exempt 
from the penalty incurred. 
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The penalty shall be reduced only one degree if the denunciation 
is made after the commission or the attempt to commit the felony or 
misdemeanor, but before the opening of the prosecution. 

The penalty shall, also, be reduced by one degree with respect to 
the guilty person who, after the beginning of the prosectution, shall 
bring about the arrest of the perpetrators or the accomplices of the 
same offense or other offenses of the same nature or of equal gravity. 

Except for specific felonies which they shall have committed themselves, <■ 
no penalty shall be pronounced against those who, having been members of 
an armed band without exercising any command therein and without filling 
any post or carrying out any function therein, shall have withdrawn upon 
the first warning from the civil or military authorities or shall have 
given themselves up to these authorities. 

Those who shall be exempt from punishment by application of the 
present article may nevertheless be locally banished just as in a case 
involving a misdemeanor and be deprived of the rights enumerated in 
article U-2. 

Article 102 

The payment received by the guilty one, or the amount of its value when 
the payment could not be seized, shall be held by the judgment to belong 
to the Treasury. 

Confiscation of the subject of the felony or misdemeanor and the 
objects and the instruments utililized to commit it shall be pronounced. 
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All machines, all cutting, piercing or blunt instruments or 
utensils shall be included in the term arms . 

Knives and pocket scissors, ordinary canes and any other objects 
whatever shall be deemed to be arms only when use shall have been made 
thereof to kill, wound oar* striker 

Article 103 

The Government may, by ministerial council decree, with the advice of 
the Council of State, extend, either during war or peace, all or a part 
of the provisions relative to felonies or misdemeanors jeopardizing the sec- 
urity of the State to acts concerning the latter which may be committed 
against the States which are members of the Commonwealth or against powers 
which are allied to or friends of France. 

CHAPTER II: Unlawful Assembly (Ord. No. 60-529, 4 June i 960 ) 

Article 10k 

The following shall be forbidden upon a public highway or in a 
public place: 

1. Any armed unlawful assembly; 

2. Any unarmed unlawful assembly which may disturb the public 
peace . 

,An unlawful assembly is deemed to be armed, if one of the individual 
members thereof is the bearer of an exposed weapon, or if several of them 
are bearers of hidden arms, or of any objects whatever, exposed or hidden, 
which have served as weapons or which were brought to be used as weapons. 



92 




The representatives of the police force called for the purpose 
of "breaking up an unlawful assembly or to insure the execution of the 
law, a Judgment, or an injunction, may make use of force, if violence 
or assault is committed upon them, or if they cannot otherwise defend 
the terrain which they occupy or the posts which they are guarding. 

In other cases, the unlawful assembly shall be broken up by 
foroe after the Prefect or Sub-Prefect, the Mayor or one of his deputies, 
a police commissioner or any other criminal investigation department 

' • ' t 

officer who bears the insignia of his office: 

1. Shall have announced his presence by an audible or luminous 
signal such as to warn effectively persons comprising the unlawful 
assembly; 

2 . Shall have called upon the persons participating in the unlawful 
assembly to disperse by means of a loud speaker or by using a loud or 
luminous signal such as to warn effectively the persons comprising the 
unlawful assembly; 

3* Shall have proceeded in the same manner to a second summons, if the 
first one shall have had no effect. 

fhe type of signals which shall be utilized shall be determined by 
decree based upon the report of the Minister of Justice, Minister of the 
Interior and Minister of the Armed Forces . 

Article 105 

Any unarmed person who, making up a part of an armed or unarmed 
unlawful assembly, shall not have abandoned it upon the first summons shall 
be punished with imprisonment for from two months to one year. 
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The imprisonment shall he for from six months to three years if 
the unarmed person has continued to voluntarily participate in an 
armed unlawful assembly which has been dispersed only by the use of 
force . 

Persons convicted under the present article may be deprived for 
a minimum of one year and a maximum of five years of all or a part of 
the rights set forth in article 42 of the Penal Code. 

Article 106 

Without prejudice, if necessary, to the imposition of more severe 
penalties, whoever in an unlawful assembly, during a manifestation or on 
the occasion of a manifestation, during an assembly or on the occasion of 
an assembly, shall have been found to be the bearer of an exposed or 
hidden weapon or any object whatever, exposed or hidden which have served 
as weapons or were brought for the purpose of serving as weapons, shall 
be punished with imprisonment for from six months to three years. 

In the case of an unlawful assembly dispersed by force the imprison- 
ment shall be for from one to five years. 

Persons sentenced under the present article may be locally banished 
and deprived for a minimum of five years and a maximum of ten years of the 
rights set forth in article 42 of the Penal Code. 

Banishment from the national territory may be pronounced against 
any foreigner who has been guilty of one of the offenses provided for in 
the present article. 
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Article 107 



Any direct provocation to an unarmed unlawful assembly made either 
by publicly uttered speech or by writing or printed matter posted or 
distributed shall be punished with imprisonment for from one month to 
one year, if it was effective, and, in a contrary case, with imprison- 
ment for from two months to six months and with a fine of from 2,000 
New France to 5>000 New Francs or with only one of these penalties. 

Any direct provocation by the same means to an armed unlawful 
assembly shall be punished with imprisonment for from one year to five 
years, if it was effective, and, in a contrary case, with imprisonment 
for from three months to one year and with a fine of from 2,000 to 
10,000 -'New Francs or with only one of these two penalties. 

Article 108 

The institution of prosecution for the offense of unlawful assembly 
shall not prevent prosecution for specific felonies or misdemeanors which 
may have been committed in the course of the unlawful assembly. 

The provisions of article 393 et sequitur of the Code of Penal 
Procedure shall apply to the misdemeanors provided for and punished by 
the present chapter, committed upon the scene of the unlawful assembly. 

Any person who shall have continued to participate in an unlawful 
assembly after the second summons made by a representative of the public 
authority may be sentenced to pecuniary compensation of the damage caused 
by this unlawful assembly. 
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5. The French Code of Criminal Procedure, June 4, I960 32 
Felonies end Misdemeanor* Against the Security of the State 
Article 697 

In time of war felonies and misdemeanors against the security of the 
State shall be investigated and tried by the armed forces jurisdictions. 

They shall be prosecuted by the armed forces authorities invested with 
judicial power s. 

However, the prosecuting attorney is empowered to accomplish or 
cause to be accomplished acts necessitated by urgency and to petition the 
examining magistrate of his seat for that purpose. 

He must renounce jurisdiction himself or request the waiver of juris- 
diction by the examining magistrate after the emergency has passed. 
Article 698 

In time of peace felonies and misdemeanors against the security of 
the State shall be referred to a Court for the Security of the State, the 
jurisdiction of which shall extend throughout the territory of the Republic 
and the composition, rules and procedure of which shall be fixed by law. 

The court shall also be competent to deal with: 

a. felonies and misdemeanors connected with those provided in 
the first paragraph; 



32. Kock, The French Code of Criminal Procedure (1964). Reproduced 
with permission of New York University. 
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b, the misdemeanors provided for and penalized by the law of 
January 10, 1936, on combat groups and private militias, including 
connected misdemeanors; 

c. felonies and misdemeanors enumerated hereafter, as well as 
acts of complicity and connected offenses, when those felonies 
and misdemeanors relate to an individual or collective enter- 
prise consisting of or tending toward the substitution of an illegal 
authority for the authority of the State: 

1. felonies and misdemeanors against discipline of the armies; 

2. rebellion with arms; 

3. provocation of or participation in riot; 

4. association with offenders and acts of aid or concealment 
provided in Articles 61, first paragraph (hiding or aiding 
the escape of persons who have committed violence pre- 
judicial to the security of the State), and 265 to 267 (con- 
spiracies) of the Penal Code; 

5. assaults on the police of the railways; 

6. impeding highway traffic; 

7* felonies and misdemeanors involving commerce in or the 

manufacture or possession of war material, arms, munitions 
or explosives, the carrying of prohibited arms, or the trans- 
port, import or export of arms and munitions; 
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8. violent acta provided in Articles 231-233 of the Penal Code 
(violence to public officials); 

9* murders and intentional homicides, poisonings, intentional 
wounding and striking; 

10* threats provided in Articles 305-307 of the Penal Code 
(threats to kill or seriously injure); 

11. illegal arrests and sequestrations of persons; 

12. intentional arson, destruction and threats provided in 
Articles 434 to 437 of the Penal Code; 

13. pillages and spoilages provided in A rticle 440 (that are done 
by a band by open force) of the Penal Code; 

14. felonies and misdemeanors provided in Articles L. 66, JL. 67 
and L. 68 of the Code of Posts and Telecommunications; 

15. thefts, swindles, abuse of confidence, extortion and receiv- 
ing of state goods; 

16. misdemeanors provided and penalized by the decree law of 
April 21, 1939, for the punishment of foreign propaganda and 
decree law of June 24, 1939, concerning the repression of 
the distribution and circulation of tracts of foreign origin; 

17. misdemeanors provided and punished under Title IV of the 
law of July 1, 1901, relating to contracts of association, as 
amended* 
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The offenses provided in numbers 3 and 6 shall be included only in 
cases involving the aggravating circumstances required by Articles 106 
(paragraph 1) (possession of a weapon in an unlawful assembly) or 107 
(paragraph Z) (provocation to an armed unlawful assembly) of the Penal 
C ode* 

The prosecution shall be initiated by the official counsel attached to 
the Court for the Security of the State on the written order of the Minister 
of Justice* 

When an investigating or trial jurisdiction other than the Court for 
the Security of the State has one of the offenses envisaged above in hand, 
it shall be ousted of its jurisdiction by the decision of the official counsel 
attached to the Court for the Security of the State taken on the written order 
of the Minister of Justice* That decision shall be effective immediately 
after notice of it is given to the official counsel of the jurisdiction having 
the case in hand by the official counsel attached to the Court for the Security 
of the State* 

Any formalities and decisions taken in the prosecution or investigation 
before the date of the ouster of jurisdiction shall remain valid and need 
not be renewed. 

Article 699 

Notwithstanding the provisions of the first Article of the ordinance 
of February 2, 1945, as amended, Article 698 shall be applicable to minors 
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of from sixteen to eighteen years;, , , , 

Article 700 

The provisions of Articles 679 to 688 are not applicable to offenses 
prosecuted before the Court for the Security of the State. (Articles 679- 
688 cover felonies and misdemeanors committed by magistrates and 
certain functionaries.) 

Article 702 

In order to avoid the divulgence of a secret of national defense, pre- 
ventive seizure of subjects, writings, printed matter or other instruments 
for such divulgence may be undertaken through administrative procedures. 
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B. VIETNAM 



1. Ordinance 8, 16 May 1954, Prescribing the Activation of Special 
Military Courts — — 

THE HEAD OF STATE, l?AO DAI, 

Considering Ordinance 1 dated 1 July 1949 prescribing the activation 
and operation of government agencies, 

Considering Ordinance 2 dated 1 July 1949 prescribing the regulations 
governing government offices (or services). 

Considering Decree 4-CP dated 11 January 1954 prescribing the com- 
position of the Government, 

Considering Ordinance 8 dated 14 May 1951 promulgating the Code of 
Military Justice, 

Considering Ordinance 12 dated 5 May 1953 prescribing the temporary 
criminal procedures to be observed by military courts in time of war. 
Considering the recommendations by the Prime Minister, 

And after deliberation of the Cabinet, 

ISSUES THE HEREUNDER ORDINANCE: 

A rticle I: Starting from the date of the promulgation of this Ordinance 
and until a date to be determined by a subsequent Ordinance, the Govern- 
ment officials authorized by article 20, Code of Military Justice to initiate 
prosecution, may bring the accused persons directly to trial without pre- 



101 




liminary examination in flagrante delicto cases of felony or misdemeanor 
provided for in the Code of Military Justice regardless of whether or not 
the offense committed is punishable by death penalties. 

Military Courts convened to try such cases are Special Military 
Courts. 

A rticle 2 ; Special Military Courts may immediately try the cas«s 
stipulated in the previous article, without having to observe any time 
period between the date the accused is summoned before Special Military 
Courts and the date of trial. 

Article 3 : The Public Prosecutor at Special Military Courts shall 
prosecute the accused as directed by the official who initiates the prose- 
cution. 

Article 4 : As an exception to articles 26 and 30, Code of Military 
Justice, the presiding judge of the Special Military Courts may appoint a 
defense counsel who may not be a registered lawyer of the Bar or a proba- 
tional lawyer accepted by the Bar, if the accused does not appoint his counsel 
or the counsel appointed by him does not appear at his trial. 

Article 5 : No appeals may be made on the sentences pronounced by 
Special Military Courts. These sentences are immediately carried out. 

Article 6 : The Prime Minister, the Deputy Prime Minister and the 
Heads of the various government departments shall each according to his 
respective responsibilities execute this Ordinance. This Ordinance shall 
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be published in the Vietnamese Official Gazette. 

Made at Evian-JLes- Bains, on 16 May 1954 
The Head of State 

Official: 

Mr. BU LCC 
The Prime Minister 



2. Ordinance 23 dated 31 March 1956 Prescribing the Punishments 
Applicable to Looting, Stealing, and Rape Committed by Military 
Personnel and Persons Affiliated With the Armed Forces in 
Wartime or in Mop-up Operations 

THE PRESIDENT OF THE REPUB UC OF VIETNAM, 

Considering the Temporary Constitution 1 dated 26 October 1955, 
Considering Ordinance 4 dated 18 October 1949 prescribing the orga- 
nization of justice in the Republic of Vietnam, 

Considering Ordinance 27 dated 2 September 1954 prescribing the 
activation of the Court of Cassation, 

Considering Ordinance 8 dated 14 May 1951 promulgating the Code of 
Military Justice, 

Considering Decree 4-TTP dated 29 October 1955 defining the com- 
position of the government, 

Considering Decree 26-TP dated 19 September 1949 defining the func- 
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tion of the Secretary of State for Justice, 

Considering the recommendations by the Secretary of State for Justice, 
And after deliberation of the Cabinet, 

ISSUES THE FOLLOWING ORDINANCE: 

Article 1: In wartime and in mop-up operations conducted to main- 
tain order, those members of the service and persons affiliated with the 
armed forces who commit looting under the circumstances stipulated in the 
first three paragraphs of Article 133, Code of Military Justice, shall be 
punished by a death penalty and "military degradation." 

Article 2 : In wartime and in mop-up operations conducted to main- 
tain order, those members of the service and persons affiliated with the 
armed forces who steal civilians' property or receive properties stolen 
from the civilians in the area of the operation, shall be sentenced to soli- 
tary confinement with hard labor. 

If the stealing that is committed involves climbing and breaking open 
whether outside or inside of house, the punishment shall be a term of hard 
labor. 

If the stealing is committed with weapons whether conspicuous or 
concealed, or with violence that causes bodily harm or disability, the 
punishment shall be death . If the violence does not cause bodily 

harm or disability, the punishment shall be a life sentence of hard labor. 

Article 3: In wartime or in mop-up operations conducted to maintain 
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order, those members of the service or persons affiliated with the armed 
service who commit rape in the area of operations shall be sentenced to 
death penalty. 

Article 4: The above offenses shall be within the jurisdiction of the 
Military Field Tribunal at the area of operation. 

Article 5 : The Secretary of State, Assistant for National Defense and 
the Secretary of State for Justice shall, each according to his respective 
responsibilities, execute this Ordinance. This Ordinance shall be pub- 
lished in the Vietnamese Official Gazette. 

SAIGON, 31 March 1956 
Signed: NGO DINH DIEM 
OFFICIA L 

For the First Secretary at the Presidency 
The Deputy Secretary 
Signed: DOAN THEM 



3. Ordinance 47 dated 21 August 1956 Prescribing the Punishment 
of Crimes Against the External Security of the State 

THE PRESIDENT OF THE REPUBLIC OF VIETNAM, 

Considering temporary Constitution #1 dated 26 October 1955; 
Considering Decree 4-TTP dated 29 October 1955 and subsequent docu- 
ments, prescribing the composition of the Government; 
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Considering the South VN Revised Code of Criminal Laws, North VN 
Code of Criminal Laws and Central VN Code of Criminal Laws; 

Considering the Code of Military Justice; 

And after deliberation of the Cabinet; 

ISSUES THE FOLLOWING ORDINANCE: 

A rticle 1: Those aliens who commit one of the acts listed hereunder 
shall be. convicted of espionage and punished by a death sentence: 

1. Connive with a foreign nation or a communist organization with 
intent to solicit this nation or organization to commit agression against the 
Republic of VN, or to assist in this agression by aiding the armed forces 
of this nation or organization, or by undermining the loyalty of the Viet- 
namese Army, Navy and Air Force, or by any other means. 

2. Surrender Vietnamese Military units, any part of Vietnamese 
territory, Vietnamese towns, fortifications, construction, forts, 
arsenals, plants, materiel, weapons, boats, and aircraft to a foreign nation, 
a communist organization, or their personnel. 

3. To solicit a member of the Vietnamese Army, Navy and Air Force 
to serve a foreign nation or a communist organization, or to assist them, 

or to recruit personnel for them. 

4. Connive with a foreign nation, a communist organization or 
their personnel with intent to assist in agressive acts against the Republic 
of Vietnam. 
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5, Help by any means, the personnel of a foreign nation or a com- 
munist organization to illegally enter or live on Vietnamese territory, or 
to help them communicate with each other or move out of Vietnamese terri- 
tory. 

Article 2 : Those aliens who commit one of the acts listed hereunder 
shall be convicted of espionage and punished by a death sentence: 

1. Give classified defense information to a foreign nation, a com- 
munist organization or their personnel by any means and in any forms; or 
to attempt by any means to gain access to such information with intent to 
communicate it to a foreign nation, a communist organization or their 
personnel. 

2. Give information to a person working for a foreign nation or a 
communist organization on a scientific discovery pertaining to defense* 

or the method of manufacture pertaining to this discovery or to any defense 
industry, without authorization by competent authority. 

3. Intentionally destroy or damage boats, aircraft,, equipment, 
supplies, construction and outfittings which can be used for national defense; 
or to commit sabotage whether during or after the manufacture of the above 
materiel, with intent to make it unserviceable or to cause an accident in 

its use. 

4. Knowingly participate in a plan designed to undermine public or 
troop morale, or to conspire in various plots to exercise pressure regarding 
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the decisions of responsible members of the armed service, to promote 
desertion or to obstruct the surrender of the enemy. 

Article 3 : Those aliens who commit one of the acts listed hereunder 
shall be convicted of espionage and punished by a death sentence: 

1. Disguise, use a false name or hide real nationality in order to 

enter a fort, construction work, post, plant, worksite, barracks, military 

¥ 

camp, naval vessel, merchant ship, aircraft, military hospital, naval or 
other installation or an organization or workshop operated for defense 
purposes. 

2. Organize illegal long-range communication by mail or any fa- 
cilities, which is prejudicial to national defense, even without disguising 
or hiding real name and nationality. 

3. Fly over an area forbidden by military or naval authority, or to 
draw sketches, take photographs, carry out terrain survey inside or around 
military or naval positions, constructions, forts and installations without 
authorization of the competent military authority. 

Article 4: Those Vietnamese who commit one of the acts listed here- 
under shall be convicted of high treason and punished by a death sentence: 

1. To bear arms against the Republic of VN. 

2. To commit one of the acts listed in Articles 1, 2 and 3 of this 
Ordinance. 

Article 5; The solicitation of other persons, or the agreement to do 
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one of the acts listed in articles 1, 2, 3 and 4 of this Ordinance shall also 
be punished as for the commission of these acts. 

Article 6 : The term Classified Defense Information referred to 
herein includes: 

1. Military, diplomatic economic and industrial information whose 
nature is such that only authorised persons may have access to it and that, 
in the interest of defense, must not be disclosed to other persons. 

2. Objects, equipment, documents, drawings, charts, maps, land 
survey maps, photographs, copies and documents whose nature is such that 
only authorised persons may have access to them and that they must not be 
exposed to other persons because their exposure will disclose the types of 
information referred to above. 

3. All types of military information which have not been published 
by the Government and do not belong to any of the types of information re- 
ferred to above and whose publication, disclosure, and dissemination whether 
in part or in total are forbidden by Decree. 

4. Information pertaining to actions taken to identify and apprehmd 
the offender and accessories in crimes against the external security of the 
state, or pertaining to the conduct of their prosecution and examination, 
or pertaining to pleadings in their trial before the Court. 

Article 7 ; Those Vietnamese or aliens who commit one of the acts 
listed hereunder shall be convicted of crime against the external security 
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of the State and punished by terms of hard labor: 

1. Take actions which are not authorized by the Government and 
which may cause a foreign nation to declare war on the Republic of VN. 

2. Take actions which are not authorized by the government and which 
may expose the Vietnamese people to reprisals. 

3. Recruit troops for a foreign nation or personnel for a communist 
organization. 

4. Knowingly communicate or maintain relations with the personnel 
of a communist organization or with the citizens or agents of an enemy 
nation in time of war. 

5. Knowingly maintain commercial transactions, whether directly 
or through middlemen, with the personnel of a communist organization or 
the citizens or agents of an enemy nation in time of war* 

Article 8 : Those Vietnamese or aliens who commit one of the acts 
listed hereunder shall be convicted of crime against the external security 
of the State and punished by terms of hard labor: 

1* Commit offense against the territorial integrity of Vietnam or 
cause Vietnam to lose control over any part of her territory by any means. 

2. Connive with foreign agents with intent to cause adverse effect 
on the Vietnamese military or diplomatic situation. 

3. Use any means to gain access to classified defense information 
or disclose it to the public or to unauthorized persons in any form or by 
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any means, even without intent to communicate it to a foreign nation a com- 
munist organization or their personnel. 

4. Cither through negligence or non-observance of regulations, to 
suffer the total, partial or temporary loss or destruction of equipment 
and documents with which one is entrusted and the exposure of which may 
disclose classified defense information; or to suffer the exposure, even 
partially, of these documents and equipment to unauthorized persons, 

5. To fly over Vietnamese territory without authorization by com- 
petent authority or by a diplomatic agreement, 

6. To enter the restricted areas around defense constructions or 
military and naval installations in violation of restriction orders. 

Article 9 : In addition to other provisions of the law, those Vietnamese 
or aliens who commit one of the acts listed hereunder shall be punished as 
aiders and abettors: 

1. Provide assistance in cash, means of living, hiding places or 
meeting places to offenders against the external security of the State with 
full knowledge of their criminal intention. 

2. Knowingly serve as messengers for the offenders against the 
external security of the State, or knowingly help them in the procurement, 
hiding and transportation of the corpus delicti. 

3. Knowingly receive and conceal objects which will be or have been 
used to commit offenses against the security of the State or objects and 




documents pertaining to these offenses. 

4. To knowingly destroy, steal, receive and conceal, or falsify a 
document whether public or private which may facilitate the investigation 
of an offense against the security of the State, or reveal evidence or 
facilitate the punishing of offenders. 

A rticle 10: Those Vietnamese or aliens who know of the attempt or 
commission of espionage and high treason but fail to inform military, ad- 
ministrative or judicial authority of this attempt or commission immedi- 
ately upon knowing of them shall be punished by terms of hard labor. 

The same punishment shall be applicable to those Vietnamese or 
aliens who fail to inform the aforesaid authorities of the activities preju- 
dicial to national defense conducted by a person with whom they have re- 
lations, immediately upon knowing of these activities. 

A rticle 11; Objects and properties which have been used by the of- 
fender to commit the offense shall immediately be confiscated whether 
they are owned by the offender or not. The Court pronouncing the judgment 
shall order the confiscation of his salary to be put in the public funds whether 
it has been received or not. 

In all the cases provided for by the above articles, the Court may 
in addition order the confiscation of all of the offender’s properties. If 
the offender is a soldier, he shall automatically be subject to "military 
degradation" (Translator's note: Accessory punishment involving discharge, 
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loss of retirement benefits and benefits pertaining to decorations, and 
loss of civic, political and family rights) in addition to the principal 
punishment. 

Article 12: This Ordinance rescinds all contrary provisions that were 
made previously, particularly the Revised Code of Criminal Laws from 
article 75 to article 85 and the Code of Military Justice from article 146 
to article 151. 

A rticle 13: The Secretary of State, Assistant for National Defense, 
the Secretary of State for the Interior and the Secretary of State for Justice 
shall, each according to his respective responsibilities, execute this Or- 
dinance. This Ordinance shall be published in the Vietnamese Official 
Gazette. 



SAIGON, 21 August 1956 
Signature: NGO DINH DIEM 



OFFICIAL: 

For the First Secretary at the Presidency 
His Assistant 

Signature: TRAN VAN PHUC 




This ordinance, Ordinance 47, rescinded Arts, 146-151, Code of 
Military Justice (1951), dealing with treason, espionage, and sabotage, 
A new revised Art, 146 was then placed in the Code of Military Justice 
reading as follows: 

"Art. 146, Code of Military Justice (as amended) 

"Any soldier or military status personnel who violate 
Arts. 1, 2, 3, and 4 of Ord. 47, dated 21. August 1956 will 
be sentenced to death and their military rights rescinded 
as prescribed by these articles, 

"In case of delicto flagrante of above Ord. 47 dated 
21 August 1956, soldiers or military status personnel will 
be prosecuted in accordance with the procedures prescribed 
by Ord. No, 8, dated 16 May 1954. 11 
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DECREE 263-TP Dated 25 July 1957 Prescribing the Composition 
of the Military Field Tribunal 



THE PRESIDENT OF THE REPUBLIC OF VIETNAM, 

Considering Decree 4-TTP dated 29 October 1955 as amended and 
completed by subsequent documents, prescribing the composition of the 
Government; 

Considering Ordinance 8 dated 14 May 1951 promulgating the Code 
of Military Justice; 

Considering Ordinance 8 dated 16 May 1954 prescribing the direct 
trial without preliminary examination by military tribunals, of persons 
accused of flagrante delicto felony or misdemeanor stipulated in the Code 
of Military Justice; 

Considering Ordinance 23 dated 31 March 1956 prescribing the punish- 
ments applicable to looting, stealing and rape committed by military per- 
sonnel and persons affiliated with the armed forces, in wartime or in mop- 
up operations; 

Considering Decree 26-TP dated 19 September 1949 prescribing the 
function of the Secretary of State for Justice; 

Considering the recommendations by the Secretary of State for Justice 
ISSUES THE FOLLOWING DECREE: 

Article 1: A Military Field Tribunal provided for in Article 4, Or- 
dinance 23 dated 31 March 1956 shall consist of: 



115 





• A presiding judge and his alternate* 

- And four jurors selected from among the personnel of units sta- 
tioned in the operation area* 

Article 2 : The presiding judge and his alternate shall be appointed 
by an Order of the President of the Republic upon the recommendations 
of th6 Secretary of State A ssistant for National Defense and shall be selected 
among officers who have legal training and are: 

- Of the same rank as the commander of the area of operations, 
or junior to him by one grade; 

- Senior to the accused person by at least 2 grades if the accused 
person is an officer. 

If the presiding judge so appointed does not meet the grade require- 
ment for the trial of a case, the Secretary of State, Assistant for National 
Defense shall recommend that the President of the Republic issue an Order 
appointing an officer not belonging to one of the units stationed in the opera- 
tion area who meets the requirement to sit as presiding judge for this 
specific case. 

Article 3 : The four jurors shall be selected according to the grade 
of the accused person as follows: 

(a) If the accused is a Corporal First Class Corporal 2nd Class or 
Private: 

- One Major 
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- One Captain 

- One 1st or 2nd Lieutenant 

- One NCO 

(b) If the accused is a NCO: 

The 4 jurors shall have the grades prescribed above but the 
NCO juror must be at least of the same grade and seniority as the accused 
person* 

(c) If the accused is an officer: 

- Two officers who are senior to the accused by one grade. 

- Two officers who are of the same grade and seniority as the 

accused. 

If one of the jurors fails to meet the seniority requirement, he 
shall be replaced by a juror having the next high grade. 

If the units stationed in the operation area do not have the re- 
quired number of jurors with prescribed grades for the trial of a case, 
the Secretary of State Assistant for National Defense shall appoint officers 
from other units to serve as jurors. 

Article 4: For each Military Field Tribunal in each operation area, 
the Secretary of State Assistant for National Defense shall publish a roster 
of jurors listed in order of their grades and seniority. These jurors are 
NCOs and Officers at the various units stationed in the area of operation 
and are recommended by the military commander of the area. 
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This roster shall be amended as required by personnel transfers. 

A copy of the roster shall be maintained at the Clerk’s Office of the Mili- 
tary Field T ribunal. 

Officers and NCO's whose names appear in this roster shall be ap- 
pointed to serve as jurors l?y the command,;* >i the area in the order in 
which they are listed on the roster. 

Article 5 : At each Military Field Tribunal there shall be: 

- One Public Prosecutor 

- One Military examining magistrate 

- One Officer Clerk of the Court 

In addition, there may be: 

- One or more Deputy Public Prosecutors appointed by the Pub- 
lic Prosecutor to assist the Public Prosecutor's Office or the Examining 
Magistrate's Office of the Tribunal. 

- One or more claiks, assistant clerks and secretaries. 

Article 6 : Public Prosecutors, Deputy Public Prosecutors, Examin- 
ing Magistrates, Clerks and assistant clerks at Military Field Tribunals 
shall be appointed using the procedures prescribed by the Code of Military 
Justice. 

Article 7 : Depending on the circumstances, Military Field Tribunals 
shall follow the legal procedures prescribed for wartime by the Code of 
Military Justice and procedures prescribed for flagrante delicto cases by 



118 




Ordinance 8 dated 16 May 1954 



Article 8: The Secretary of State for Justice and the Secretary of 
State Assistant for National Defense shall, each according to his respec- 
tive responsibilities, execute this Decree. 



SAIGON, 25 July 1957 
Signed: NGO DINH DIEM 
OFFICIAL: 

Counter singed: 

NGUYEN VAN SI For the First Secretary at the Presidency 

Secretary of State for Justice His Assistant: TRAN VAN PHUC 



5. LAW 10/59 Dated 6 May 1959 For the Punishment of Sabotage 
and Offenses Against National Security or Against the Lives 
and Property of the People, and for the Establishment of 
Special Military Tribunals 

Law 10/59, which was debated and passed by National Assembly and 
promulgated on 6 May 1959 by the President of the Republic of Vietnam for 
the punishment of sabotage and offenses against national security or against 
the lives and property of the people, and for the establishment of the Special 
Military Tribunals, is couched in these words: 

PART I 

SABOTAGE AND OFFENSES AGAINST NATIONAL SECURITY 

OR AGAINST THE LIVES AND PROPERTY OF THE PEOPLE 
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A rticle It He who has committed or attempted to commit the follow- 
ing crimes with specific intent to engage in sabotage, to endanger national 
security, or to injure the lives or property of the people will be sentenced 
to death and complete or partial confiscation of his property and, if a mem- 
ber of the Armed Forces, will forfeit his military rank and privileges: 

1. Murder, poisoning and kidnapping. 

2, Destroying or rendering completely or partially unserviceable 
by the use of explosives, fire or any other means; 

a. Dwellings, whether or not occupied by human beings at the 
time; churches, temples and pagodas; warehouses, workshops, farms 
and other privately owned structures; 

b. Public buildings, offices, workshops, warehouses and, in 
general, all structures owned by the government and other property, movable 
or immovable, owned or controlled by the government or operated by 
public utility companies; 

c. Aircraft, boats and vehicles; 

d. Mines and mine machinery and equipment; 

e. Weapons, military equipment and supplies, military posts, 
and such offices, warehouses, workshops and structure of all types as 
are essential to national defense and maintenance of public order; 

f. Crops, livestock, farm equipment and forests of all types; 

g. Signal, postal, and radio systems, power and water supply 
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systems, as well as buildings, structures and equipment used in the opera- 
tion of these systems; 

h. Dikes, dams, highways, railroads, airfields, harbors, 
bridges and other technical structures connected with these; 

i. Large and small navigable rivers and canals. 

Article 2 : He wjao has committed or attempted to commit the follow- 

ing crimes with specific intent to engage in sabotage, to endanger national 
security or to injure the lives or property of the people will be sentenced 
to hard labor for life and complete or partial confiscation of his property 
and, if a member of the Armed Forces, will forfeit his military rank and 
privileges: 

1. Armed robbery or robbery by two or more persons; 

2. Interrupting traffic on highways and waterways by terrorism, 
threats with weapons, or any other means; 

3. Direct or indirect threats of assassination, arson, destruction 
of crops, and kidnapping; 

4. Other acts of destruction or of a sabotage nature which are not 
listed in the foregoing paragraphs. 

Article 3 : He who has joined an organization as one of its members 
or has associated with other persons to assist in the planning or commission 
of the offenses mentioned in Articles 1 and 2 will be punished as provided 
by these two Articles. 
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Article 4 : Those chief perpetrators, accessories and planners sub- 
ject to the jurisdiction of the Special Military Tribunals as prescribed in 
Part II of this Law are not entitled to plead on the basis of extenuating 
circumstances. 

A rticle 5 ; Offenses falling under the jurisdiction of a Special Military 

Tribunal will be excused or extenuated for those involved who first reveal 

them to the government or to military, administrative or judiciary authori- 

♦ 

ties before they are attempted or committed and before prosecution is 
initiated. Such offenses will also be excused or extenuated for those who 
assist in arresting the perpetrators or accessories concerned after prose- 
cution has been initiated. 

However, any accused who receives remission of punishment may 
be ordered by the Tribunal concerned not to leave his place of residence 
where he will be put under surveillance or ordered to leave his place of 
residence to settle in another locality for a period of time specified by 
this Tribunal. 

PART II 

ORGANIZATION OF SPECIAL MILITARY TRIBUNALS 

Article 6: This Law prescribes the activation of three Special Mili- 
tary Tribunals respectively located in Saigon, Banmethnot and Hue. The 
jurisdiction of the Saigon Special Military Tribunal covers the provinces of 
South Vietnam. The jurisdiction of the Banmethuot Special Military T ri- 
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bunal covers the provinces of the Highlands of Central Vietnam - The 
jurisdiction of the Hue Special Military Tribunal covers the provinces of 
the Lowlands of Central Vietnam. 

If deemed necessary, additional Special Military Tribunals may be 
established by a Decree which will also assign new jurisdiction to the new 
and existing Special Military Tribunals. 

Changes in jurisdiction, if any, will be prescribed by Decree. 

The Special Military Tribunals will be located at the Court of Appeals, 
Court of First Instance or Court of the Peace with Extended Jurisdiction 
if no separate facilities are available. Their trials will be held at the above 
mentioned courts, or they may be mobile and held elsewhere if necessary. 

Article 7 : Following is the composition of a Special Military Tribunal: 

- An Officer of Field Grade or above holding 

a Licentiate of Law Degree - Court President 

• The Mayor of the City, or the Chief of the 
Province where the Court is held, or their repre- 
sentative - Court Member 

- One Officer of Field Grade or Above - Court Member 

The Court President and Court Members will be appointed by Order 

of the Secretary of Defense or of* the Secretary of State Assistant for Na- 
tional Defense. 

Article 8: An officer of Field Grade or above will assume the function 
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of Government Prosecutor, and one or more Field Grade Officers will 
act as Assistant Government Prosecutors. 

The Officers mentioned above are appointed by Order of the Secre- 
tary of Defense or of the Secretary of State Assistant for National Defense 
and will be rotated every 6 months. When adequate numbers of Field 
Grade Officers are not available. Company Grade Officers may be appointed 
in their places wfaen deemed feasible. 

Whenever necessary. Officers may be immediately appointed as re- 
placements following the procedure above. 

Article 9 : The Office of Reporter will be filled by a Chief Reporter 
assisted by Reporters, Clerk-Reporters and Typists. 

They will be appointed by Order of the Secretary of Defense or of the 
Secretary of State Assistant for National Defense. 

Article 10: All personnel must take an oath at the Supreme Court of 
Appeals before assuming their functions. The oath will be a written oath. 

Article 11; A Special Military Tribunal exercises its jurisdiction over: 

1. The offenses provided for in Articles 1, 2 and 3 of this Law, 
whether the accused is a civilian or a member of the Armed Forces. 

2. Espionage and rebellion, as defined by Ordinance 47 of 21 August 

1956. 

3. Disturbance and sabotage of the national economy and finance as 
defined by Ordihance*61 of 3 October 1955. 
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4. The offenses defined by the articles of this Law as falling under 
the jurisdiction of the Special Military Tribunals. 

Article 12: When a case falls under the jurisdiction of the Special 
Military Tribunals, the Secretary of Defense or the Secretary of State 
Assistant for National Defense will issue an order citing the reason for the 
trial and ordering the accused to trial without any examination proceedings. 

Article 13; The Government Prosecutor will read the charge, state 
the competency of the Court and give all the specifications of the charge. 

Article 14: In the prosecution of the offenses subject to the jurisdic- 
tion of a Special Military Tribunal, the Government Prosecutor of this Tri- 
bunal is authorized to use all Public Force personnel. 

Article IS: A Special Military Tribunal will come to order within 3 
days after receipt of the order from the Secretary of Defense or the Sec- 
retary of State Assistant for National Defense as has been mentioned in 
Article 12. The summons issued by the Government Prosecutor directing 
the accused to appear before the Court trial will be transmitted to the accused 
24 hours prior to the Court session. 

Article 16: The accused has the right to Defense Counsel. If the 
accused has no lawyer, the Government Prosecutor or the Court President 
will appoint a lawyer for his defense. 

Article 17; Judgements by the Special Military Tribunals are final 
and no appeals to the Supreme Court of Appeals are authorized. 
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Article 18: Sentences imposed by the Special Military Tribunals 



will be executed according to the procedure established by Articles 93 
through 98 of the Code of Military Justice. 

Article 19: The death sentence will be executed only after the pe- 
tition of clemency is rejected. 

Article 20 ; If it is deemed necessary, a Decree will prescribe the 
procedure to be observed in the execution of this Law, 

A rticle 21: Any provisions of law that are contrary to the content 
of this Law are rescinded. This Law will be published in the RVN Official 
Gazette. 



SAIGON, 6 May 1959 

NGO DINH DIEM 
(Signature) 



Law No. 21/59, dated 4 July 1959 amended Art. 163, Code of Mili- 
tary Justice (1951) as follows: 

"All persons receiving capital sentences from the 
Military Court will be shot. However, a civilian receiv- 
ing a capital sentence from the Special Military Court or 
the Ordinary Military Court will be executed either by 
shooting or by guillatine. " 
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6. Offenses Against the Internal Security of the State 
Article 91. 

The treason-felony whose purpose shall be either to incite civil war 
by arming or by inducing citizens or inhabitants to arm themselves against 
one another, whether to bring about destruction, massacre, or looting 
in one or more townships shall be punished with transportation in a forti- 
fied enclosure. 

The plot having as its purpose one of the offenses provided by the 
present article and the proposal to make such a plot shall be punished 
with the penalties provided for in article 89 » subject to the distinctions 
there set forth. 

Article 92 . 

Those persons who shall have raised or caused to be raised armed 
troops, hired or enrolled or caused to be hired or enrolled soldiers, or 
shall have furnished them with arms or munitions without order or au- 
thorization from the legitimate power shall be punished with transportation 
in a fortified enclosure. 

Article 93 . 

Those who, without right or legitimate motive, shall have assumed 
command of the corps of an army, troop, flotilla, squadron, warship, 
fortified place, post, port, town; 

Those who shall have retained, contrary to orders of the Govern- 
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merit, any military command whatever; 

Commanders who shall have kept their armies or troops mobilized 
after their discharge or separation shall have been ordered; 

Shall be punished with the penalty of transportation in a fortified 
enclosure. 

Article 94 . 

Any person who, having the police force at his disposal, shall have 
requisitioned or ordered, caused to be requisitioned or ordered, its use 
or employment against the legally authorized levee of troops shall be pun- 
ished with transportation. 

If this requisition or order shall have been effective, the guilty person 
shall be punished with transportation In a fortified enclosure. 

Article 95 . 

Any person who shall have burned or destroyed, by the explosion 
of a mine, buildings, stores, arsenals, boats or other properties belong- 
ing to the State, shall be punished with transportation in a fortified en- 
closure. 

A rticle 96 . 

Whoever, whether to encroach upon public lands, properties or funds, 
squares, towns, fortresses, posts, stores, arsenals, ports, boats or 
ships belonging to the State, or to loot or divide public or national properties 
or those of a group of citizens, or to attack or resist the police force acting 
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against perpetrators of these crimes, shall have made himself the leader 
of armed bands, or shall have exercised in connection therewith any func- 
tion or leadership whatsoever, shall be punished with transportation in a 
fortified enclosure. 

The same penalties shall be imposed on those who shall have direc- 
ted the association, shall have raised or caused to be raised, organized 
or cause to be organized bands or shall have knowingly and wilfully fur- 
nished or secured arms, munitions and instruments of crime for them, 
or shall have sent them convoys of supplies, or, in any other manner, 
shall have had dealings with the heads or leaders of the bands. 

Article 97 . 

In case one or more of the offenses described in article 91 shall 
have been committed or merely attempted by a band the penalty of trans- 
portation in a fortified enclosure shall be imposed without distinction of 
rank upon individuals who are a part of the band and who shall have been 
arrested at the place of seditious assembly. 

Whoever shall have directed the sedition or shall have filled a posi- 
tion or filled the role of leader in the band shall be punished with the same 
penalties, although he has not been arrested on the spot. 

Article 98 . 

Except for the case when the seditious assembly shall have had as 
its purposes or result one or more of the offenses described in article 
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91 the persons who are a part of the bands mentioned above, without having 
filled any position therein or role of leadership therein, and who shall have 
been arrested on the spot shall be punished with transportation. 

Article 99 * 

Those who, knowing the purpose and character of the said bands, 
shall have furnished them, without being forced to do so, lodging, places 
of refuge or assembly, shall be sentenced to the penalty of hard labor 
for a term. 

A rticle 100. 

No penalty shall be pronounced for sedition against those who, having 
been a part of these bands without filling any role of leadership therein and 
without filling any position or function therein, shall have withdrawn there- 
from upon the first warning from the civil or military authorities or even 
later when captured only outside of the places of the seditious assembly 
without resistance and unarmed. 

They shall be punished, in such case, only for the specific crimes 
which they shall have committed themselves - Nevertheless, they may be 
locally banished (L. No. 55-304, 18 March 1955). 

Article 101. 

Included within the term arms are all cutting, piercing, or blunt 
devices, instruments or utensils. 

Knives, pocket knives, ordinary canes, shall be deemed to be arms 
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only when use shall have been made thereof to kill, wound or strike. 
Article 102. 

Rescinded. 

Article 103. 

Every person who, knowing of plans or acts of treason or espionage, 
shall not have disclosed then to the military, administrative or judicial 
authorities as soon as he shall have known of them, shall be punished 
with the penalties set forth in article 83 for undermining the external 
security of the State, 

A rticle 104. 

Any person, who, having associated with an individual engaged in an 
activity such as to prejudice the national defense, shall not have warned 
the authorities named in the preceding article as soon as he could have 
realized the existence of this activity shall be punished with the same 
penalties . 

Article 105. 

Anyone who, before any commission or attempt to commit a felony 
or misdemeanor prejudicing the internal or external security of the State, 
shall be the first to give notice thereof to the administrative or judicial 
authorities shall be exempt from the penalty to which he is liable. 

Article 106. 

Examption from the penalty shall be optional only if the denunciation 
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is given after the consummation of, or the attempt to commit, the felony 
or misdemeanor, but before initiation of the prosecution. 

A rticle 107. 

Exemption from the penalty shall, also, be optional with respect 
to the guilty person who, after initiation of the prosecution, shall bring 
ab«ut the arrest of the perpetrators of, or accomplices in, the same in- 
fraction or other infractions of the same nature and the same gravity. 

Article 108. 

Those who are exempt from penalty, pursuant to the preceding articles, 
may, nevertheless, be locally banished. 
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7. LAW Nr, 13/61 of 19 October 1961, Delegating to the President 
the Powers to Promulgate Decree-Laws in Case of a State of 
Emergency 

The National Assembly has deliberated and decided to enact 
law 13/61 of 19 October 1961 to delegate to the President the powers to 
promulgate Decree- Laws in case of a state of emergency. The text of 
this law reads: 

Article 1: The national RVN assembly with reference to article 
42 of the Constitution and to Decree Nr, 209-TTP of 15 October 1961 de- 
claring the state of emergency throughout the RVN territory, hereby dele- 
gates to the President the powers to promulgate Decree laws pertaining 
to national security measures and the mobilization of necessary manpower. 

A rticle 2 : The delegation of powers of article 1 will be effective for 
a period of one year following the promulgation of this law. 

Article 3 : This law will be promulgated in the emergency pro- 
cedures. 



SAIGON 19 October 1961 
Signed: NGO-DINH-DIEM 
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8 . Decree L aw 11 /62, dated 2 1 May 1962, Establishing Military 
Field Tribunals 

In consideration of the Constitution of the Republic of Vietnam 

In consideration of Decree 124/TTP dated 28 May 1961 prescribing 
the composition of the government; 

In consideration of Decree 263 /TP dated 25 July 1957 prescribing the 
composition of Military Field Tribunals; 

In consideration of Ordinance 8 dated 14 May 1951 promulgating the 
Code of Military Justice; 

In consideration of Ordinance 8 dated 16 May 1954 prescribing the 
procedures for prosecuting persons caught in the act of serious and minor 
offenses punished by the Code of Military Justice; 

In consideration of Ordinance 23 dated 31 March 1956 prescribing 
punishment for plunder, larceny and rape committed by military person- 
nel, or persons considered as military personnel, in time of war or during 
military operations; 

In consideration of Ordinance 47 dated 21 August 1956 prescribing 
punishment for offenses against the external security of the State; 

In consideration of 10/59 dated 6 May 1959 instituting Special Mili- 
tary Tribunals for punishment for sabotage, offenses against the national 
security and offenses against the life and property of the people; 

In consideration of Law 13/61 dated 19 October 1961 vesting the Presi- 
dent of the Republic of Vietnam with the power to promulgate Executive 
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Laws as the state of emergency may warrant; 

In order to maintain public security and order; 

THE PRESIDENT OF THE REPUBLIC OF VIETNAM hereby promul- 
gates Decree Law 11/62 dated 21 May 1962 the text of which follows for 
establishing Military Field Tribunals: 

A rticle 1» This law prescribes the activation of a Military Field Tribunal 
at each Corps Tactical Zone. 

Other Military Field Tribunals shall be instituted by Decree as the 
situation may require. 

Article 2, A Military Field Tribunal shall consist of: 
a President; 
a substitute president; 
and 4 associate judges. 

Article 3 . The President and his substitute shall be appointed by Presi- 
dential Order upon recommendation by the Secretary of State, Assistant 
for National Defense. They shall be selected from among officers of the 
rank of colonel and above assigned to the Corps Tactical Zone of the Tri- 
bunal concerned. 

The president must be at least two grades higher than the defendant. 
When the grade of the president so appointed is lower than that pre- 
scribed for the trial of a given case, the President of the Republic, upon 
recommendation by the Secretary of State, Assistant for National Defense 
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and by a Presidential Order, shall appoint an officer who serves within 
or outside the Corps Tactical Zone of the Tribunal concerned and has 
the grade required to act as president in this specific case. 

Article 4 . The 4 associate judges shall be selected from among officers 
and non-commissioned officers stationed in the Corps Tactical Zone of 
the Tribunal concerned. 

a. If the defendant is a Corporal First Class, a Corporal, a Pri- 
vate or a civilian, the 4 associate judges shall be a Captain, a First 
Lieutenant, a Second Lieutenant and a non-commissioned officer respec- 
tively. 

b. If the defendant is a non-commissioned officer, the respective 
grades of the 4 associate judges are the same as above, but the non- 
commissioned officer associate judge must be at least of the same grade 
and seniority as the defendant. 

c. If the defendant is a commissioned officer, the 4 associate judges 
shall be selected as follows: 

-- The first shall be one grade higher than the defendant; 

-- The second shall be two grades higher than the defendant; 

-- The third and the fourth shall be of the same grade and 
seniority as the defendant. 

If no associate judges have the seniority prescribed for a case, 
those who are the next higher in seniority than the defendant shall be selec- 
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ted. 

When the associate judges in a Corps Tactical Zone do not have 
the grades required, the Secretary of State, Assistant for National De- 
fense may appoint officers from other Corps Tactical Zones to act as 
associate judges. 

Article 5 . The Secretary of State, Assistant for National Defense shall 
publish a list of officers and non-commissioned officers, for each Corps 
Tactical Zone, who shall serve as associate judges at a Military Field 
Tribunal. On this list, the names of the associate judges shall appear in 
order of rank and seniority. Officers and non-commissioned officers 
may be recommended for this list by their unit commanders. 

This list of associate judges may be amended as required. 

The officers and non-commissioned officers whose names are on this 
list shall be called by the Government Prosecutors of the Military Field 
Tribunals to serve as associate judges for a period of 6 months if practi- 
cable, Each shall be called in turn and in the order as their names appear 
on the list. 

Article 6 . There shall be a Government Prosecutor and an officer clerk 
at each Military Field Tribunal. 

One or more Deputy Prosecutors, Court Clerks, clerk assistants 
and typists may be appointed as required. 

Article 7. The Government Prosecutor, Deputy Prosecutors, Court Clerks 
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and clerk assistants at Military Field Tribunals shall be appointed by 
Departmental Order from the Secretary of State, Assistant for National 
Defense upon recommendation by the Director of Military Justice and 
Gendarmerie. 

Article 8 . The Presidents, associate judges. Government Prosecutors, 
Deputy Prosecutors, court clerks, clerk assistants and process servers 
shall be duly sworn in at the first session of their respective Military 
Field Tribunals. 

A rticle 9 . Military Field Tribunals shall apply the same procedure pre- 
scribed for a Special Court Martial in Ordinance 8 dated 16 May 1954. 

A rticle 10. The defendant has the right to defense counsel as prescribed 
in Article 26 and Article 30 of the Code of Military Justice. In case of 
emergency, the Government Prosecutor may appoint a Vietnamese 
citizen holding a Licentiate of Law or having adequate knowledge of law 
to defend the defendant. 

Article 11. A Military Field Tribunal has jurisdiction over perpetrators 
caught in the very act of committing the offenses listed hereunder in th.e 
Corps Tactical Zone concerned during the state of emergency: 

-- All serious and minor offenses punished by the Code of Mili- 
tary Justice, the Criminal Code and other current laws, if the perpetrator 
is a member of the Republic of Vietnam Armed Forces or of the Civil 
Guardi; 
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-- Civilian perpetrators: Offenses against the national secu- 
rity as stipulated in the Criminal Code, Ordinance 47 dated 21 August 1956, 
and La^* 10/59 dated 6 May 1959; and other offenses stipulated by the Code 
of Military Justice where it is explicitly prescribed that civilian perpe- 
trators are also subject to military jurisdiction. 

Punishments prescribed by Ordinance 23 dated 31 March 1956 
shall be applied to: 

-- Plunder committed in the circumstances described in the first 
3 paragraphs of Article 133, Code of Military Justice; 

-- Larceny and receiving stolen properties; 

-- Rape. 

A rticle 12. Sentences pronounced by Military Field Tribunals are final. 

No appeals are authorized. 

Article 13. Except for a death sentence, all other sentences pronounced 
by Military Field Tribunals shall be executed upon their pronouncement. 

If a death sentence is pronounced, the Government Prosecutor shall, 
prepare the dossier for amnesty within 10 days from the date of its pro- 
nouncement, whether the convict petitions or not for pardon. 

The amnesty dossier shall be forwarded to the President of the 
Republic for consideration in accordance with current procedures. 

Only after the President has decided on the petition for pardon shall 
the death sentence be executed. 
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Article 14. Any articles of the current Laws that are inconsistent with 
the content of this Executive Law are rescinded, 

A rticle 15, The Secretaries of State shall each according to his respec- 
tive responsibilities execute this Executive J w. 

This Executive Law shall be proclaimed according to emergency 
procedure. 



Saigon, 21 May 1962 
NGO DINH DIEM 

Certified true copy of the original 
Chief, of Cabinet QUACH TONG DUC 




9 . State of Emergency, Decree Law No. 18/64, dated August 7, 

1964 

The Prime Minister Decrees: 

Article 1: During the state of emergency and from the date of promul- 
gation of this decree-law onwards, the following measures will be applied: 

- Control of distribution of food; 

- Search of private houses at any hour, if need be; 

- Decide the detention of or assign residence to those elements 
who are considered as dangerous to the national security; 

- Ban all strikes; 

- Ban all demonstrations or meetings considered as harmful to 
public order; 

- Apply censorship to all press reports, radio programs, movie 
pictures, theatres, and publications; 

- Forbid the detention and the circulation of all publications, 
documents, leaflets, considered as harmful to public order; and, 

- Control and restrict all travel depending on the security situation 
of each region. 

Article Z : According to the need of national defense, partial mobilization 
of manpower and requisition of national resources will be applied. 

Article 3 : Strengthen to the maximum, the system of Civil Defense to pro- 
tect the lives and properties of the population to face eventual aerial attack 
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from the enemy. 

Article 4 : Any violation of public order and national security will fall 
under the jurisdiction of the military court and will be dealt with accord- 
ing to urgent procedures. 

Article 5; Terrorists, people who indulge in sabotage, speculators harm- 
ful to the national economy, caught red-handed will be sentenced to death 
and will not benefit from extenuating circumstances. 

All these cases must be tried by the military court in the shortest 
time possible and without previous hearings. 

The defendant is allowed no right to appeal the sentence or apply 
for leniency. 

Article 6 ; The deputy prime ministers, the ministers, the secretaries 
of state, the under secretaries of state, the general commissioner and 
special commissioners are charged, each as that which concerns him, 
with the implementation of this present decree-law. 

This decree-law will be promulgated according to urgent procedures. 



August 7, 1964 



Signed: NGUYEN KHANH 




10. Execution of Arrest Orders (Extracted From Public Administra- 
tion Bulletin, Public Administration Division U. S.O. M. -Saigon, 

No. 15, dated August 31, 1964) 

The following reprint will help to clarify inquiries and questions 
relevant to arrest orders and detainment procedures for Vietnamese citizens. 
However, it is understood that the invocation of the State of Emergency 
decree has temporarily suspended these arrest orders. 

WHO CAN GIVE ARREST ORDERS? 

1. Only the Magistrate is authorized to give arrest orders (Art. 
59-86-94 Penal Procedure Code 69, 70, 72 Ordinance No. 4 of 10/18/1949 
of the VN Department of Justice). 

2. But in case of those who have committed criminal offences and 
have been caught in the act, the Public Prosecutor or in his absence, the 
justices of the peace, the military police officers, the police chiefs, the 
district chiefs, can give arrest orders (Art. 40 P.P.C., Art. 55, Ordi- 
nance No. 4 of 10/18/1949). 

Code of 5/20/1863 requires that the Prosecutor initiate immediate 
legal action to those who have committed a minor offence. If there is no 
legal court hearing on that day, the court hearing must be held the follow- 
ing day. 

WHO CAN EXECUTE ARREST ORDERS? 

1. A. In North and Central VN 

- (Art. 3 Decree 115b-SG of 6/18/1949) 
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- Village Chiefs and Deputy Chiefs 

- Justices of the Peace 

~ District Chiefs, Police Deputy District Chiefs 

• Administrative District Chiefs 

- Administrative Assistant District Chiefs 

- The Magistrate 

- The Prosecutor 
B, In South VN 

- (Art. 9 P.P.C.) 

- The Prosecutor and his Assistant 

- The Magistrate 

- Justices of the Peace 

- Military Police Officers 

- The Mayor and his Assistants 

- Police Chiefs 

- Province Chiefs, District Chiefs (Decree of 8/21/1917, 
5/31/1938, A rrete 10/9/1930, 12/6/1941). 

• Village Chiefs, their Assistants (O. G. VN of 3/8/1963 p. 415). 

- Policemen (Decree No. 34 VN of 3/19/1953). 

In order to arrest a person, the warrant must contain; 

1. The signature and seal of the person who originates the 
Arrest Warrant (Art. 95 P.P.C.), 
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2. The date of the signed Arrest Warrant (Art. 100, 637, 

638 P.P.C.), 

3. Full name and details according to the accused's identity 
card (Art. 95 P. P. C.), 

4. The request for military assistance (Art. 99 and 108 
P.P.C.), 

The Arrest Warrant should be sent to the accused with a copy 
(Art. 97 P.P.C.). 

When the accused has been imprisoned, he should be questioned 
within 24 hours of arrest. After this lapse of time, the jail superintendent 
must accompany the accused to the Prosecutor and deliver him for ques> 
tioning by the Magistrate. If the Magistrate is not available or refuses 
to question him, the Public Prosecutor should request the Court Presi- 
dent to question the accused. If the accused is not questioned at once, 
the Prosecutor should immediately release him. 

After 24 hours, if the accused has not been brought to the Prosecu- 
tor to be questioned by the Magistrate, the jail superintendent will be 
prosecuted according to Art. 119, 120 Penal Code (Art. 93 P.P.C.). 

Detention for investigation may be ordered by the Magistrate or 
the Court President. 

The duration of this detention is indefinite. It may be from the 
moment when the accused is arrested until his judgment. 
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The Court may let him be freed temporarily from the moment he 
is arrested until his judgment. 

A. Cases in Which the Accused Should be Temporarily Freed 

(Art. 113 P. P. C.) 

1. 5 days after the first inquiry, the accused should be tem- 
porary freed if he fills the following conditions: 

a. he has a true residence, 

b. he is accused of an offence for which the punishment 
is under 2 years in jail, 

c. he did not previously commit a criminal or minor of- 
fence for which the punishment is over one year in 
jail. 

2. If the Magistrate continues to jail him for purposes of in- 
vestigation, he should have a statement containing the 

following reasons: 

a. the accused has no true residence, 

b. he was previously sentenced to over 6 months' im- 
prisonment with reprieve because of a minor offence, 

c. he may escape, 

d. he may be dangerous to public security, 

e. if let temporarily free, he may impede the investi- 
gation. 
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B. Cases in Winch the Accused Should be Temporarily Freed 

1« If the Prosecutor agrees to let the accused temporarily free 
under the condition that the accused has promised to be present at anytime 
the Court requests him (Art. 72 Ordinance No. 4 of 10/18/1949). 

2. If the Magistrate agrees to let the accused temporarily free 
because he believes it is not necessary to detain him for investigation, the 
accused should promise to be present at Court whenever needed. (Art. 

77 Ordinance No. 4 of 10/16/1949.) 

3. The accused or his relative request that he be temporarily 

freed. 

If his request has been approved, the Court may ask the accused 
to deposit a bond to guarantee; 

- his presence, 

- pay any fine imposed, 

- pay for plaintiff's expenses* 

Article 24 of the Penal Code stipulates that the period of detention 
will be deducted from that to which the accused is sentenced. 




U. The Enforcement of the Penal Laws 
a. The Province 

(1) General Responsibility 

Decree No. 57-A of October 24, 1956 states that the 
Province Chief is charged with the enforcement of laws and the general 
management of all provincial services. He is responsible for order 
and security in his province and therefore coordinates all local security 
and police forces. 

By 1959 security became so paramount and time consuming in the 
Provinces that, by Decree No. 3NV of March 1959, the post of Deputy 
Chief of Province for Internal Security was established by the President 
of Vietnam. Amopg other things, the responsibilities of the Deputy for 
Security include the development of a pacification plan, an information 
service, and an intelligence service within his province. He has at his 
disposal the police, surete, civil guard, and village self-defense forces. 

A Province Security Council, usually under the chairmanship of 
the Province Chief, is the policy group which actually determines the 
manner in which the laws are to be enforced. For instance, each case 
of a suspected member of the Viet Cong, whether captured by the military 
forces or a civilian security agency, or voluntarily surrendering, is 



33. Adkins, The Police and Resources Control in Counterinsurgency 
24 (1964). 
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considered by the Province Security Council. This Council screens the 
case. It may do one of three things: (1) refer the case to the Director 
of Military Justice for consideration for trial by a special military tri- 
bunal; (2) order the prisoner interned in a retraining center without 
trial; or (3) release the prisoner. 

No prisoner is released without this screening by the Province 
Security Council. This screening is to take place as soon after capture 
as possible. However, a delay often results because of the backlog of 
cases. 

The actual decision of the Province Security Council as to which 
of the three alternatives to choose depends a great deal on the background 
of the individual and the seriousness of the actual offense charged. Some 
generalizations, however, may be made. If he is a member of a regular 
Viet Cong military unit he will more than likely be turned over to the 
Director of Military Justice for trial under Decree Law 10/59, or an 
applicable provision of the Penal Code punishing acts against the internal- 
or external security of the State, or under a specific article of the Code 
of Military Justice that may be applicable to civilians as well as military. 

Cases recommended for trial are considered by the JAG under 
regular military court-martial procedures as an offense involving a 
threat to the security of the State. These cases make up over 50% of all 
court-martials. If there is insufficient evidence of an actual criminal 
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offense, the case will toe sent back to the Province Chief for internment 
or release. 

If the individual is only a part-time V'et Cong fighter, such as a 
local farmer, the Security Council may, depending on the seriousness 
of the offense, either refer his case for trial or send him to a reeduca- 
tion center. 

If the individual is only a member of the political apparatus of the 
Viet Cong, he is more often interned, rather than tried. 

Internment means reeducation. The length of the internment depends 
on the progress of the individual in rehabilitating himself. There is no 
maximum limit on the length of time a person may be interned. 

The discretion on the handling of individual cases placed in the 
Province Chief and in the Province Security Council is naturally subject 
to review and supervision at the national level. 

This categorization of suspected Viet Cong members and the endeavor 
not to treat them all alike is a reflection of the Chieu-Hoi Policy. 

(2) The Chieu-Hoi Policy 

On 17 April 1963 the National Vietnamese Government 
Initiated the Chieu-Hoi or Open Arms Policy. Its central purpose was 
to win over from the Viet Cong sincere Vietnamese who had been either 
misled or coerced by the Viet Cong into anti-government activity. Such 
persons were to be granted an amnesty from the strict enforcement of 
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the penal laws. Each Province was to have a Chieu-Hoi Committee whose 
purpose was to categorize the captured or voluntary returned individuals. 
Therefore, there was little difference both in membership and operation 
between this committee and the Province Security Council. 

There were Chieu-Hoi Committees at the District and Strategic 
Hamlet levels. However, their chief mission was to care for the returnees 
pending action by the Province Chieu-Hoi Committee. 

The following is an extract of the guidance given to the Province 
Chieu-Hoi Committees. 

"CLASSIFICATION: 

When the investigation of a returnee is carefully conducted and an 
accurate and clear-cut conclusion is reached, we arrive at the second 
step: Classification . 

Returnees can be classified into the following categories: 

"1. Category a : (Returnees who are necessary for friendly pro - 

paganda and intelligence activities) 

Before rejoining our side, they were leaders or specialized 
cadres of various VC organizations, such as: 

- Members of Communal, District, Provincial Commissarists, 

etc 

- Specialized cadres of various branches subordinate to the 
Communist Party such as Party Committee, Public Propaganda Branch, 
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Front Troop Propaganda Branch, Propaganda and Indoctrination Branch, 
Security Section, etc — «* 

- Platoon leaders and larger unit commanders of VC regular, 
regional and full«*time guerilla forces. 

- Steering cadres of political organizations at communal and 
higher levels, such as South VN Liberation Front, VC Youth A ssociation, 
Women's Associations, Farmer's Associations, Worker's A ssociation, 
etc. 

The above persons were familiar with studies, command and 
leadership, therefore they were somewhat well-trained in politics and 
are now qualified for intelligence or public propaganda activities, etc. 

Our purpose is to employ them in some of our branches of 

activities. 

"2. Category b: (Unimportant and unqualified cadres who were in - 

duced and misled by the communists but did not 
commit any crime ) 

This category includes the following elements: 

- Cadres at hamlet or lower levels. 

- Unimportant Communist Party members. 

- Members of armed elements. 

- Common personnel of specialized branches such as Transpor- 
tation, Communications, Supply, Economic and Financial Branches, etc. 
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- Members of VC political groups. 



Point to be emphasized: The above elements include the opportunists 
and those who were induced or forced to join the VC, but did not commit 
any crimes. They were only executors but not leaders . They made a mis - 
take by joining the VC but are now aware of the wicked nature of the Com- 
munists and return to the Nationalist Cause. 

M 3. Category c : (Persons having neither job nor family and hood - 

lums being accused of no offenses or of minor 
offenses only, but not accepted by Strategic 
Hamlet Executive Committees. ) 

This category includes low-ranking Party members, personnel, 
enlisted men and some unimportant cadres. 

These elements were those: 

- Who had no job and joined the VC because they could not earn 
their living; 

- Who had no family (For example: their relatives are in North 

VN.) 

- Who were undesirable persons because of gambling, drunken- 
ness, adultery, stealing or indebtedness and were deceived by the VC. 

This category can also include some armed personnel of rebellious Re- 
ligious Sects or some persons who are not authorized to stay in Strategic 
Hamlets by their Executive Committees. 
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"4. Category d: (Criminals, liable to Court sentences or not ). 

This category includes any VC cadres, Party members, soldiers 
and personnel who are accused of murder, assassination, arson, banditry, 
blackmail and any former government employees, military personnel or 
cadres who embezzled public funds and defected as well as any private 
persons who violated criminal law or who dodged the draft, taxes, or re- 
fused to pay their debts to Agricultural Credit Agencies. 

"5. Category e : (Fifth- columnists ) . 

Attention must be paid to the fifth-columnists and the suspects , 
because the VC will try to plant their personnel in friendly organizations 
by using 'false returnees. * Before these VC are sent back to their fami- 
lies they will try to sabotage our activities, or to infiltrate into our orga- 
nizations to carry out their long-range missions. 

It is anticipated that VC Fifth-columnists will focus their at- 
tention on Cities and Strategic Hamlets. 

Therefore, we cannot neglect these VC during the classification 
of the returnees. 

" Measures applied to solve the reinstatement for each category . 

" (a) Category a: 

This category, including those who surrendered before the an- 
nouncement of 'CHIEU HOI 1 Policy, is made up of the returnees meeting 
the following criteria: 
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- They display loyalty and good -will. 

- They have plans to help annihilate the VC. 

- They are relatively reliable due to their political background, 

- They are qualified in specialized or political activities of any 
branch advantageous to the National Revolution of the People. 

Regarding these returnees, their capabilities must be used in 
a number of activities. (They "will be used but not employed as public 
servants) . 

It is important that if the returnees are former VC military 
cadres and meet the required criteria, they will only be assigned special 
tasks. The principle to be applied is that they must not be used in mili- 
tary activities although they volunteer to take part in the Nationalist armed 
forces to fight. In the military field, close attention should only be paid 
to exploitation and use of accurate information to be used in operations 
to annihilate the enemy. 

*'{b) Category b; 

Regarding the returnees of category b, after investigation, if 
their good-will in true reinstatement is confirmed, they will be returned 
to their native villages or families if they have families. 

'*(c) Category cr 

If they are released to the local areas, they will have no means 
to make their living and will incline to wrongdoing which affects public 



155 








order and security. Also, it will be difficult to control them. 

Therefore, vocational camps should be established for the 
Category c individuals. 

The purpose of the Vocational Camps are to help their voca- 
tional training and create conditions for their future livelihood, at the 
same time, to continue to educate them and reform their ideas. 

After a period of time, they will have a career to insure their 
living. Depending on personal interests, they can be introduced to settle 
in the Land Development Camps, Refugee Camps or the special Strategic 
Hamlets established for them, 
n Category d: 

The principle in this case is that the Government will not im- 
mediately execute the sentence. The CHIEU HOI Centers will coordinate 
with military and civilian security agencies to assign the returnees duties 
which they will carry out during a period of time to gain redemptory merits. 
After this period, they will be subject to court trial with mitigation de- 
pending on the merits they have gained after their return and either es- 
tablish petitions for clemency or execute the court decisions as required 
by each situation. 

With regards to military deserters or draft dodgers, they must 
carry out military service regardless of whether or not they are prose- 
cuted. 
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However, in all cases, we should not prosecute the accused or 
enforce the court decisions immediately but must wait for a period, the 
length of which depends on the situation after their return. If the court 
decisions are enforced, the individuals remaining in the VC ranks will be 
afraid to return to our side and as a result, the CHIEU HOI Policy will 
not be successful. 

"(e) Category e: 

If indications of enemy fifth columnists are observed, the sus- 
pected returnees must not be retained at the CHIEU HOI Centers but 
must be delivered to a military or civilian security agency which will use 
all means to investigate until the cases are confirmed. 

If they are honest returnees, they will be returned to the CHIEU 
HOI Centers and handled in accordance with their classification. 

If they are fifth columnists, they will be subject to legal con- 
sideration." 

b. District Security 34 

"Unlike the villages and provinces, the districts are the 
only administrative areas having no legal entity, no property nor budget. 

"Since 1954, a concentration of power has been applied at district 
level. District chiefs are appointed by the President of the Republic upon 
recommendation of the province chief (Ordinance 57a, Article 15). .. 

34. Id. at 25, 26. 
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"The current powers and duties of the district chiefs are still fixed 
by decrees left from the French regime, the basic one being Arrete dated 
December 6, 1941. 

"The district chief is the representative of the province chief at the 
district and must carry out responsibilities under control and command of 
the province chief. His responsibilities fall into three categories: 

(1) Administrative and political 

(2) Financial 

(3) Judicial 

"As Judicial officer, the district chief has the responsibility for in- 
vestigating major and minor offenses, collecting evidence and transporting 
criminals to court. 

"He reports to the public prosecutor or the Court of Peace with Ex- 
tended Jurisdiction and to the province chief concerning these offenses. 

"In case of a crime in flagrante delicto, the district chief has a right 
to detain the criminal, make a report of his search and seizure, take the 
statement of the criminal and remand him to court. .. 

" The district chief may be assigned by the public prosecutor, the ex- 
amining judge or the chairman of the Criminal Court to conduct an investi- 
gation in his district. . . 

" He certifies signatures of officials who issue official documents. In 
the present anti-communist fight, the district chief unquestionably plays 
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an important role and the participation of the district chief in the main- 
tenance of security is considered necessary by the Government. A number 
of the more important districts are currently commanded by a military 
officer." 

c. The Village 35 

With the promulgation in May 1962 of Decree No. 45-NV, 
the Government of Vietnam established the responsibilities and election 
procedures of village councils and hamlet administrative committees. 

It left the village as the lowest echelon of government with a legal personality 
and the hamlet as an administrative sub-division. The villages are legally 
constituted in the government hierarchy and given a certain amount of au- 
tonomy, their government authority is limited by the requirement for higher 
approval of routine matters, usually by the province or district chief. The 
village governing council, headed by the village representative, consists 
of an economic and finance member, a police member, a youth member 
and a civil status and health member. They are not elected to specific 
positions but rather decide among themselves who is most qualified for 
which job. This does not apply to the village representative who is the one 
receiving the most number of votes in the election. Thus even though the 
police member is selected as most qualified for this position, it does not 



35. Id. at 26, 27. 
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mean he has had any police training or experience whatsoever. The police 
member is an elected official and there is no direct relationship between 
him and a member of the National Police. It is the duty of the police mem> 
ber, according to Article 10 of the Decree, to "Take charge of administra- 
tive and judiciary police action in the village, deliver summons and no- 
tifications of the court and maintain order and safety in the village." A 
village may or may not have a representative of the National Police in 
residence, depending on its size, location and needs. 

The hamlet administrative council, also elected and consisting of 
three or five people, depending on size of the hamlet has either a single 
security member or a combination security and youth member. The 
Decree states that "the Security Members assist the (village) Police Mem- 
ber and maintains safety and order in the hamlet. " 
d. National Security 

(1) National Police Reorganization, National Decree No. 

146 /PTT/VN, June 27, 1962 *b 

A rticle 1 

"There are hereby integrated all the (present) National Police and 
Surete services. Municipal Police of Saigon, the Municipal Police of the 
provincial chief towns, and the Rural Police of Southern Vietnam, into 
one single organization called the 'National Police* having jurisdiction all 



36. Id. at 22, 23. 
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over the territory of the Republic of Vietnam. Wages, allowances, uni- 
forms and badges of the National Police shall be standardized. " 

Article 2 

"The National Police shall have the following responsibilities: 

1. The Special Police 

"Responsible for prevention and detection of all activities pre- 
judicial to national security and for bringing the offenders before compe- 
tent authorities for action. 

2. The Judicial Police 

"Responsible for assisting the judiciary in searching, ascertain- 
ing and investigating all high, serious and petty offenses, and for bringing 
subject, evidence and records to the appropriate public prosecutor charged 
with prosecuting such offenses. The Judicial Police also carry out all 
operations as may be assigned by the Courts of Justice according to laws 
in force. 

3. Uniform and Traffic Police 

"Responsible for maintaining order and regulating daily traffic 
in public places; carrying out local police and administrative regulations. 

4. Administrative Police 

"Responsible for controlling organizations, activities, events and 
goods which might affect public peace and order, such as civilian asso- 
ciations and missions; use and storage of weapons and ammunition, radio 
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receivers and transmitters; entry and exit activities of Vietnamese, and 
for making administrative investigations of legal entities. 

5. Combat Police 

"Responsible for supporting intelligence activities and police 
operations and for destruction of armed terrorist activities or isolated 
cases of sabotage by the enemy. It is also responsible for supporting 
local police units. 

6. Scientific Police 

"Responsible for making analysis, comparison, and examinations 
of physical evidence or traces and marks collected at the scenes upon re- 
quest of responsible authorities. 

7. Imtnig ration Control 

" Responsible for contr oiling the number of foreign nationals re- 
siding on the territory of the Republic of Vietnam, their backgrounds and 
their movements; for issuing entry and exit visas and making administra- 
tive investigations concerning these foreign residents. 

8. In Service and Technical Training 

" Responsible for giving technical and special training to police 
personnel" 

The above description of responsibilities is very broad; it would be 
difficult to think of a police activity not covered in the legislation. There- 
fore, the National Police would be legally sound in embarking on an intensi- 
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fled program of resources control and rural internal security, with only 
administrative action to define the scope and limits of the activity re- 
quired. 

Article 3 

"The organization of the National Police Force includes the follow- 
ing commands: 

"At the central (seat government) level: Directorate General of Police. 

"At the regional and municipal levels: Regional and Municipal Direc- 
torates. 

"At the province, city and precinct level: Provincial, City and Pre- 
cinct Police. 

"At Provincial, District, and Sector in Saigon: District Police. 

"At Village level: Village Police." 
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This law was very necessary because local police units that do exist 
were not able to cope with the massive number of crimes against the se- 
curity of the state perpetrated in rural areas. Local police were trained 
and equipped for the maintenance of order in a peaceful farming com- 
munity. Ordinary crimes they could handle. But a nation-wide insurgency 
required a coordinated nation-wide police force. That is what this law 
was to provide. It has not been completely implemented. There had always 
been in Vietnam before the Law of July 27, 1962 a smaller national police 
force called the Gendarmerie . 

(2) The Gendarmerie 

The Vietnamese inherited from the French a national 
police force called the Gendarmerie. It is a military force with both 
military and civilian functions. Its legal basi s and jurisdiction spring 
from Vietnamese decree No. 138/Pq/ND of 23 August 1951, which acti- 
vated a Gendarmerie Corps in the National Army called the "Vietnamese 
National Gendarmerie." It operates under a French Decree of 20 May 
1903 which reorganized the French Metropolitan Gendarmerie Service. 

In Vietnam the Gendarmerie Corps has approximately 1000 men 
organized into 8 companies of 21 platoons consisting of 143 squads. It is 
an army branch attached to the Ministry of National Defense. 

It has the prerogative of an "Elite" corps, marching first in parades 
and on the right in reviews. The status of its members are similar to 
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their corresponding ranks in the army. 

Its chief functions, as far as counterinsurgency is concerned, are 
as follows: 

(1) Criminal investigation, both military and civilian. 

(2) Apprehension of violators of laws protecting the external or in- 
ternal security of the State. 

(3) Intelligence in the internal defense of the territory of the State. 

(4) Surveillance of public places. 

(5) Participation in the maintenance of public order. 

The missions of the Gendarmerie are duplicated to some extent by 
the military police, local civilian police, and the National police if the 
latter organization is fully implemented. 
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C. THE PHILIPPINES 

1. The Suspension of the Writ of Habeas Corpus, October 22, 1950 

On October 22, 1950, President Elpidio Quirino suspended the 

37 

writ of habeas corpus throughout the Philippine Republic. Such suspen- 
sion followed by four days the arrest on October 18 of 105 alleged com- 
munists, who were then held incommunicado at Muntinglupa. The sus- 
pension of the writ specifically applied to these 105 persons then already 
detained as well as others who might thereafter be similarly detained for 
crimes of: 

"sedition, insurrection or rebellion, and all other 
crimes and offenses committed by them in furtherance 
or on the occasion thereof, or incident thereto, or in 
connection therewith. " 

The essential purpose and object of the writ of habeas corpus is to 
enable a court to enquire into all manner of involuntary restraint as dis- 
tinguished from voluntary and to relieve a person therefrom if such re- 
straint is illegal. Any restraint which will preclude freedom of action 

38 

is a sufficient justification for the issuance of a writ by a court. 

37. Proclamation No. 210, October 22, 1950. On February 3, 1951 the 
writ was restored in 15 provinces. The suspension remained in 
effect in those provinces where the Huk resistance was strong, 

38. Villa viciencio V. Lukban, 39 Philippine Reports 790 <1919), 
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After the suspension of the writ, the Executive Branch making arrests or 
detaining suspects does not have to account to the judicial branch for such 
actions. This does not mean that the Executive Branch acts without any 
basis in law. Its power to suspend the writ is set forth in the Philippine 
Constitution. 

Art. Ill, Sec. 1, Para. 14. 

"The privilege of the writ of habeas corpus shall not 
be suspended except in cases of invasion, insurrection, 
or rebellion, when the public safety requires it, in any of 
which events the same may be suspended whenever during 
such period the necessity for such suspension shall exist." 

The article just quoted is silent as to which branch of the govern- 
ment has authority to suspend the writ. Definite authority is given to the 
Executive Branch in Art, VII, Sec. 10, Para. 2. it provides in part as 
follows; 

"...In cases of invasion, insurrection or rebellion or 
imminent danger thereof, when the public safety requires 
it, he may suspend the privilege of the writ of habeas corpus, 
or place the Philippines or any part thereof under martial law," 

The suspension of the writ does not mean that other restraints of 
law are also suspended. For example, in January 1951 agents of the Mili- 
tary Intelligence Service were reported to have arrested and detained at 
Camp Murphy a city councilor and five newspapermen without warrants 
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of arrest. They were then alleged to have searched, without a search 

39 

warrant, the home of a counsellor in the Department of Foreign Affairs, 
Such actions cannot be justified solely on the ground of the suspension 
of the writ of habeas corpus. 

The right to bail to persons detained presents a more difficult 

problem. It iwas the practice to confine persons suspected of rebellion 

in army stockades while awaiting indictment before the civil courts. Since 

they could not get a writ of habeas corpus many of them sought to go free 
40 

on bail. The power to admit bail is a judicial power, guaranteed to an 

41 

accused by the Philippine Constitution except in capital cases. 

The courts were not uniform in their holdings on the effect of the 

suspension of the writ on the right to bail. However, the majority held 

that since rebellion alone was not a capital offense, some capital crime 

such as murder in furtherance of the rebellion would also have to be 

42 

charged to prevent the suspect from posting bail. 



39. As reported in Espiritu, The Philippine Anti -Subversion Law: Quo 
Vadimus, 6 Far Eastern Law Review 1 (Mar 1958). See also Pineda 
and Espiritu, The Suspension of the Privilege of the Writ of Habeas 
Corpus: Its Justification and Duration , 27 Philippine L. J. 19 (1952). 

40. Bail is the security required and given for the release of a person 
who is in the custody of the law, that he will appear before any court 
in which his appearance may be required as stipulated in the bail 
bond. It has two purposes: (1) to allow provisional liberty to the 
accused and (2) to insure the accused's presence whenever his ap- 
pearance is required by the court. 

41. Article III, Section 1, paragraph 16, 

42. Enrile, The Effect of the Suspension of Habeas Corpus on the Right to 
Bail in Cases of Rebellion, Insurrection and Sedition, 27 Philippine 
L. J. 48 (1952). 
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The suspension of the writ on 22 October 1950 was the second time 

such an extraordinary measure was taken. The first was on 31 January 

1905 when Governor-General Luke E. Wright, pursuant to a resolution 

and request of the Philippine Commission, suspended the writ of habeas 

corpus in the provinces of Cavite and Batangas in accordance with the 

provisions of the Philippine Bill in order to put down an insurrection. 

He had the sole power, with the approval of the Philippine Commission, 

44 

to make the determination of the existence of insurrection. Such de- 

45 

termination was, therefore, not a matter to be litigated in the courts. 

2. The Crimes of Rebellion and Sedition in the Revised Penal Code 
of the Philippines 

Article 135: 

"Any person who promotes, monitors, or heads a re- 



43. Amovit, Emergency Powers , 29 Philippine Law Journal 686 (1954). 

44. Barcelon v. Baker, 5 Philippine Report 87 (1905). 

45. See also Moyer v. Peabody, 212 U.S. 78 (1909). In that case the 
plaintiff had sued the former governor of the state of Colorado, the 
former adjutant general of the national guard of the same state, and 
a captain of a company of the national guard for his imprisonment 
by them for 2 1/2 months during the governor's attempt to suppress 
an insurrection in Colorado. Justice Holmes, speaking for the ma- 
jority of the Supreme Court said: "Such arrests are not necessarily 
for punishment but are by way of precaution to prevent the exercise 
of hostile power. So long as such arrests are made in good faith 
and in the honest belief that they are needed in order to head the 
insurrection off, the governor is the final judge and cannot be sub- 
jected to an action after he is out of office, on the ground that he had 
not reasonable ground for his belief," 
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belli on or insurrection, or who, while holding any public 
office or employment takes part therein, engaging in war 
against the forces of the Government, destroying property 
or committing serious violence, exacting contributions or 
diverting! public funds, from the lawful purpose for which 
they had been appropriated, shall suffer the penalty of 
prison mayor and a fine not to exceed 20,000 pesos. 

"Any person merely participating or executing the com- 
mands of others in a rebellion shall suffer the penalty of 
prison mayor in its minimum period.^ 

"When the rebellion or insurrection shall be under the 
command of unknown leaders, any person who in fact di- 
rected the others, spoke for them, signed receipts and 
other documents issued in their name, or performed simi- 
lar acts on behalf of the rebels, shall be deemed the leader 
of such rebellion. " 

47 

Article 140, Penalty for Sedition 



46. See Sicat, Penalty for the Crime of Rebellion , 3 Far Eastern Law 
Quarterly 1^8 (April 1955) and Padilla, The Hernandez Bail Resolu - 
tion, 31 Philippine Law Journal 521 (1956) for a discussion of the 
limited penalty for rebellion itself contrasted with more severe 
penalties for acts done in the rebellion such as murder, arson, 
robbery, etc. 

47. Sedition is an insurrectionary movement tending toward treason, but 
wanting an overt act. It can also consist of attempts made by meetings 
or speeches, or by publications, to disturb the tranquillity of the state. 
Black's Law Dictionary 1596 (3d ed. 1933). 
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"The leader of a sedition shall suffer the penalty of 
prison mayor in its minimum period (6 years, 1 day to 6 
years, 8 months) and a fine not exceeding 10,000 pesos. 

"Other persons participating therein shall suffer the 
penalty of prison correctional in its maximum period (4 
years, 2 months, 1 day to 6 years) and a fine not exceed- 
ing 2,000 pesos. " 

4ft 

3. The Outlawing of the Communist Party, 1957 

WHEREAS, the Communist Party of the Philippines, although 
purportedly a political party, is in fact an organized conspiracy to over- 
throw the Government of the Republic of the Philippines not only by force 
and violence but also by deceit, subversion and other illegal means, for 
the purpose of establishing in the Philippines a totalitarian regime subject 
to alien domination and control; 

WHEREAS, the continued existence and activities of the Communist 
Party of the Philippines constitutes a clear, present and grave danger to 
the security of the Philippines; and 

WHEREAS, in the face of the organized, systematic and persistent 
subversion, national in scope but international in direction, posed by the 



48. Republic Act No. 1700, June 20, 1957, entitled "An Act to Outlaw the 
Communist Party of the Philippines and Similar Associations, Pena- 
lizing Membership Therein, and For Other Purposes." 
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Communist Party of the Philippines and its activities, there is urgent need 
for special legislation to cope with this continuing menace to the freedom 
and security of the country: Now, therefore, 

Be it enacted by the Senate and House of Representatives of the Philippines 
in Congress assembled: 

Section 1: This Act shall be known as Anti-Subversion Act. 

Section 2 : The Congress hereby declares the Communist Party of the 
Philippines to be an organized conspiracy to overthrow the Government 
of the Republic of the Philippines for the purpose of establishing in the 
Philippines a totalitarian regime and place the Government under the control 
and domination of an alien power. The said party and any other organiza- 
tion having the same purpose and the successors are hereby declared illegal 
and outlawed. 

Section 3 : As used in this Act, the term "Communist Party of the 
Philippines" shall mean and include the organizations now known as the 
Communist Party of the Philippines and its military arm, the Hukbong 
Mapagpalaya ng Bayan, formerly known as HUKBALAHAPS, and any suc- 
cessors of such organizations. 

Section 4 : After the approval of this Act, whoever knowingly, will- 
fully and by overt acts affiliates himself, becomes or remains a member 
of the Communist Party of the Philippines and/or its successor or of any 

t 

subversive association as defined in section two hereof shall be punished 



173 




by the penalty of arresto mayor and shall be disqualified permanently from 
holding any public office, appointive and elective, and from exercising the 
right to vote; in case of a second conviction, the principal penalty shall be 
prison correccional, and in all subsequent convictions the penalty of prison 
mayor shall be imposed; and any alien convicted under this Act shall be 
deported immediately after he shall have served the sentence imposed 
upon him; Provided , That if such member is an officer or a ranking leader 
of the Communist Party of the Philippines or of any subversive association 
as defined in section two hereof, or if such member takes up arms against 
the Government, he shall be punished by prison mayor to death with all 
the accessory penalties provided therefor in the Revised Penal Code: And 
provided, finally. That one who conspires with any other person to over- 
throw the Government of the Republic of the Philippines or the government 
of any of its political subdivisions by force, violence, deceit, subversion 
or other illegal means, for the purpose of placing such Government or 
political subdivision under the control and domination of any alien power, 
shall be punished by prison correccional to prison mayor with all the ac- 
cessory penalties provided therefor in the same Code. 

Section 5 : No prosecution under this Act shall be made unless the 
city or province official, or any special attorney or prosecutor duly de- 
signed by the Secretary of Justice, as the case may be, finds after due 
investigation of the facts, that a prima facie case for violation of this Act 
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exists against the accused, and thereafter presents an information in court 
against the said accused in due form, and certifies under oath that he has 
conducted a proper preliminary investigation thereof, with notice, when- 
ever it is possible to give the same, to the party concerned, who shall have 
the right to be represented by counsel, to testify, to have compulsory 
process for obtaining witnesses in his favor, and to cross-examine wit- 
nesses against him: Provided , That the preliminary investigation of any 
offense defined and penalized herein by prison mayor to death shall be con- 
ducted by the proper Court of First Instance. 

Section 6; Any person who knowingly furnishes false evidence in 
any action brought under this Act shall be punished by prison correctional. 

Section 7 : No person shall be convicted of any of the offenses penali- 
zed herein with prison mayor to death unless on the testimony of at least 
two witnesses to the same overt act or on confession of the accused in 
open court. 

Section 8 : Within thirty days after the approval of this Act, any 
person who is a member of the Communist Party of the Philippines or of 
any such association or conspiracy, who desires to renounce such mem- 
bership, may do so in writing and under oath before a municipal or city 
mayor, a provincial governor, or a person authorized by law to adminis- 
ter oaths. Such renunciation shall exempt such person or persons from 
the penal sanction of this Act, but the same shall in no way exempt him 
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from liability for criminal acts or for any violation of the existing laws 
of the Republic of the Philippines committed before this Act takes effect. 

Section 9 : Nbthing in this Act shall be interpreted as a restriction 
to freedom of thought, of assembly and of association for purposes not con- 
trary to law as guaranteed by the Constitution. 

Section 10; This Act shall take effect upon its approval. 

Approved, June 20, 1957* 



Determined efforts against the insurgents began in 1950. It was 
not until 1957 that legislation made membership in the Communist Party 
unlawful. In the intervening seven years Communist leaders in the Phil- 
ippines were prosecuted under Art. 135 of the Revised Penal Code for 
rebellion and under other articles, for specific crimes. For example, 
Maclong Lava, Baking, Torres, Bautista and others were convicted of 
rebellion in 1951, with the first-named defendant being sentenced to death 
and the next two, to life imprisonment.^ Taruc, the last major leader 



49. The court's approach to the claim of the insurgent to honest patriotic 
rebellion is instructive. The court addressed the defendants as 
follows: 

"You claim that you joined the Communist Party because you find 
your government corrupt and incompetent and has failed in its duty to 
serve the people} and you want it destroyed and a new government— 
the so-called 'New Democracy'— established in its place. You must 
know that corruption is no new thing in the government. Corruption 
is universal. Even in a Communist Government corruption is rampant. 
(Cont'd) 
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to surrender, »as found guilty of rebellion in 1954, and was sentenced to 

50 

twelve years in prison. 



49. (Cont'd) At least, in a Democracy the people can do something 
about corruption; they have a free press, they enjoy free speech 
and can criticize and denounce graft and corruption in the govern- 
ment without fear of liquidation, while in Communism where the 
people are under the control of a powerful secret police there is 
no way of combating corruption and misconduct in the government 

, administration. Right or wrong the Communist Government is 
always right and the people is powerless to combat its pernicious 
policies. 

"If the Communist and Huks are sincere in their convictions 
about political corruption in the government, and if they are bent 
on resorting to violence as the only recourse to cure these evils, 
why do they not organize themselves into a vast movement to 
combat these ills, instead of destroying the government? Why 
do they not organize bands of supposed courageous Huks who would 
use force, if necessary to see that elections are free and clean 
so that the electorate may vote without fear? Why do they not 
organize groups who would throw out by force, if necessary, and 
punish any crooked official in the government, instead of terror** 
izing innocent people in the country? Why do they not organize 
groups who would throw out any crooked member of the law en- 
forcement agency or any official or politician who attempts to 
intimidate the elector to insure the election for a favored candi- 
date whether he be the candidate of the party in power or of the 
opposition? Perhaps in this way the Communists in the Philip- 
pines and their Huk comrades would not be shedding blood in 
vain. " 

/_Angeles and Reyes, The First Politburo Trial of the Philippines , 

1 Far Eastern Law Quarterly 5 at 15^1<> (1963). 7 

50. Espiritu, op. cit. supra note 3. See also Smith, Philippine 
Freedom 1949-1958 (1958) 256. Taruc's successor in the now 
ne’gTlgible Huk organization was Casto Alejandrino. He was 
captured in 1963. 
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4* Philippine Constitutional Provisions Applicable in Emergencies 

Article III, Sec. 1, Para. 14, 

"The privilege of the writ of habeas corpus shall not 
be suspended except in cases of invasion, insurrection, or 
rebellion, when the public safety requires it, in any of 
which events the same may be suspended wherever during 
such period the necessity for such suspension shall exist." 

Article VI, Sec. 26. 

"In times of war or other national emergency, the Con- 
gress may by law authorize the President, for a limited 
period and subject to such restrictions as it may prescribe, 
to promulgate rules and regulations to carry out a declared 
national policy. 

Article VII, Sec. 10, Para. 2. 

"The President shall be commander-in-chief of all 
armed forces of the Philippines and, wherever it becomes 
necessary, he may call out such armed forces to prevent 



51. This article was placed in the Constitution in order to make possi- 
ble in the Philippines a delegation of legislative power in times of 
emergency, somewhat similar to what was done in the United States 
in the early days of the administration of President Franklin D. 
Roosevelt. However, in order to avoid the constitutional problems 
of early New Deal legislation, the committee on legislative power 
included in its report a recommendation permitting in effect a dele- 
gation of legislative power to the President. J. Arulgo, The Framing 
of the Philippine Constitution, 388-389 (1946 ed.). 
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or suppress lawless violence, invasion, insurrection or 
rebellion. In cases of invasion, insurrection or rebellion 
or imminent danger thereof, when the public safety requires 
it, he may suspend the privilege of the writ of habeas corpus, 
or place the Philippines or any part thereof under martial 
law.'’ ' 

Article XIII, Sec. 6. 

"The State may, in the interest of national welfare 
and defense, establish and operate industries and means 
of transportation and communication. ..." 

Article XIV, Sec. 9. 

"The Government shall organize and maintain a 
national police force to preserve public order and enforce 
the law. " 
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D. THAILAND 

1. Martial Law in Thailand 

a. The Martial Law Act of 1914 

Martial Law is governed by the Martial Law Act of 1914 
as amended in 1942, 1944 (No» 3), and 1959 (No. 5). This act authorizes 
the king to proclaim martial law in whole or in part in all or in part of 
the kingdom (Sec. 2), authorizes certain military commanders to make 
such proclamation within the area of their command (Sec. 4), provides 
that civil courts shall continue to operate except insofar as the proclaimer 
of martial law extends the jurisdiction of military courts over cases listed 
in an annex to the act or except insofar as the Supreme Commander of the 
Armed Forces may order an offense tried in the military courts (Sec, 7), 
grants to the military forces certain extraordinary powers of search, 
censorship, appropriation, prohibition, injunction, quartering, destruc- 
tion, alteration, and eviction (Secs. 8-15), and provides finally that no claim 
may be made for compensation for damages caused by the exercise of 
these extraordinary powers (Sec. 16). 

b. The Proclamation of Martial Law, 20 October 1958 

The state of martial law now in effect in Thailand was effected 



52. Material contained in the discussion on Thailand is based on Country 
Law Study for Thailand, Nov 1962, prepared at the direction of the 
Secretary of Defense by the International Affairs Division, Office of 
the Judge Advocate General of the Army. 
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by Proclamation of Martial Law, dated 20 October 1958 and signed by 
Field Marshall Sarit Thanarat as Head of the Revolutionary Party. It 
proclaims martial law throughout the kingdom. Jurisdiction over most 
criminal offenses are placed in the military courts rather than the civil 
courts. 

c. Offenses Tried by Military Courts 

(1) "Announcement of the Revolutionary Party Number 12," 
22 October 1958, made offenses under the Anti-Communist Activities Act, 
1952, triable by the military courts. 

(2) "Act to Amend Announcement of the Revolutionary Party 
Number 16," 21 April 1961, gave the military courts jurisdiction over the 
following offenses, except juvenile offenses: 

(a) Offenses against the Sovereign, the Queen, the 
Crown. Prince, or the Regent from Section 107 to Section 112. 

(b) Offenses against the security of the state whether 
committed within or without the Country from Section 113 to Section 129. 

(c) Offenses against relationships with other countries 
from Section 130 to Section 135. 

(d) Offenses against public peace and order: Setting 
up of secret societies or gangs of thieves, all forms of conspiracy with 
a view to assault, threat of assault, or creating disorder or unrest from 
Section 209 to Section 216. 
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(e) Offenses in the form of acts which are dangerous 
to the public from Section 217 to Section 239* 

(f) Sexual offenses: Seduction of women or girls to 
minister to the lust of others from Sections 282 , 283, and 284 and Section 
285 only in so far as it has bearing on Sections 282 and 283. 

(g) Offenses causing death. Section 288, Section 289, 
Section 290, Section 292, and Section 293, 

(h) Offenses causing bodily harm. Sections 297 and 298. 

(i) Offenses against property, including charges of 
theft by snatching. Section 336; extortion, Section 337; blackmail. Section 
338; robbery. Section 339; and gang-robbery. Section 340. 

Some of the offenses listed in (e) through (i) above are not listed 
in the annex to the Martial Law Act as offenses which may be tried and 
adjudicated by military courts during periods of martial law. 

d. Conversion of Civilian Courts into Military Courts 

Although the courts which now try the offenses listed above 
are the regular Criminal Courts and the Provincial Courts acting as mili- 
tary courts, "Announcement of the Revolutionary Party Number 16," 27 
October 1958, made all Criminal Courts and Provincial Courts military 
courts with their judges and prosecutors functioning as military judges 
and prosecutors. The significance of the state of martial law is that such 
courts in such cases use the more summary procedure of military courts 
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under the Military Justice Act of 1955 rather than the procedures of the 
Criminal Procedures Code of 1934. For example, a defendant tried by a 
military court may not be represented by counsel and may not appeal from 
the orders or judgment of the trial court. 

In time and place of martial law the ordinary courts remain open 
but certain offenses ordinarily tried by the ordinary courts may instead 
be directed to be tried by military courts and ordinary courts and prose- 
cutors may be converted into military courts and prosecutors for this pur- 
pose* Military court procedure is prescribed in the Military Justice Act, 
1955, as amended. Its significant differences from criminal procedure 
in the regular courts are in its rules for detention, in the absence of de- 
fense counsel in time of martial law, and in the prohibition of any appeal 
from the trial court in time of martial law. 

e. Procedure Before Military Courts 
(1) Right of Appeal 

The Military Justice Act of 1955 contains the following 
sections referring to appeals. 

"Section 61, Subject to Section 62 and Section 63, judgments by mili- 
tary courts in normal periods may be appealed by the prosecutor or defend- 
ant to the Military Appeals Court or Supreme Military Court within 15 days," 
"Judgments of military courts in abnormal periods, of courts -martial, 
or of courts trying cases in place of courts-martial under Sections 40 and 43, 
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may not be appealed to the Military Appeals Court or Supreme Military 
Court." 

(2) Right of Accused to Counsel 

In normal times, the accused is entitled to the assistance 
of counsel from the time of entry of the charge. This gives him the safe- 
guard of counsel during the preliminary examination by the court, during 
trial, and during appeal. It does not give him the protection of counsel 
during the inquiry, a time during which his own admissions may be extracted 
from him and damaging testimony received from others without being 
tested by cross-examination by experienced counsel. The file of this in- 
quiry may later be given to the court for its consideration in deciding the 
case without the requirement that witnesses who gave information in the 
inquiry be brought in for examination and cross-examination. 

When martial law is in effect, the executive branch may list criminal 
offenses which will be tried by military courts rather than by the ordinary 
courts. Extensive lists of crimes including all serious crimes have been 
published which are to be tried by military courts rather than the ordinary 
courts. The criminal court in Bangkok and other designated courts have 
been converted into military courts to try these cases. The consequence 
to the accused is that in such cases he is not allowed a defense counsel 
at any stage of the proceedings (inquiry, investigation, or trial) nor is he 
allowed any appeal from the trial court's orders or judgment, penial of 
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counsel, at least, is a serious denial of a right and taken together with 
the denial of any right of appeal prevents the review of any other abuse 
of right which might occur in the trial court, 

Thai officials state that this denial of the right to counsel is to make 
sure that there are no "4elays or mistakes" in the trials of serioue cases 
by military courts in time of martial law. They state that counsel may 
assist an accused person to prepare his defense outside the courtroom 
and that in the courtroom the judges will help the accused to defend him- 
self by asking searching questions of the witnesses. In Bangkok, a case 
against a foreigner was observed in which an attorney did give pre-trial 
assistance although not allowed to appear in court while police officers in 
the provinces stated that "because of martial law" they would not permit 
an attorney even to visit an accused held for trial before a military court 
let alone prepare or present his defense. As to assurances that the judges 
would help an accused to present his defense, it is not to be supposed that 
a judge would visit a confined accused, would help him plan his defense, or 
would scour the vicinity for witnesses and evidence as a defense counsel 
would. 

2. Constitution of the Kingdom of Thailand, 1959 
Article 17 

During the enforcement of the present Constitution, wherever the 
Prime Minister deems appropriate for the purpose of repressing or sup- 
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pressing actions whether of internal or external origin which jeopardize 
the national security or the Throne or subvert or threaten law and order, 
the Prime Minister, by resolution of the Council of Ministers, is em- 
powered to issue orders or take steps accordingly. Such orders or steps 
shall be considered legal. 

All orders issued and steps taken by the Prime Minister in accordance 
with the provisions of the foregoing paragraph shall be made known to the 
National Assembly, 

3, Anti- Communist Activities Act of 1952 

The Anti-Communist Activities Act, 1952, defines communist 
activities and communist organizations and provides punishment for per- 
sons who engage in such activities or belong to such organizations or who 
commit certain related acts. 

Announcement of the Revolutionary Party Number 12, 22 October 
1958, stated that, as offenses under the Anti-Communist Activities Act 
were "special offenses," the laws limiting detention for questioning to 
limited periods would not apply to such offenses and that such offenses would 
be tried by military courts whether committed on, before, or after October 
23, 1952, the day of enforcement of martial law throughout the country. 

The recent (28 August 1962) Act on the Detention of Persons Charged 
with Offenses Against the Anti-Communist Activities Law, 1962, provided 
that Section 90 of the Criminal Procedure Code, providing for motions to 
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the court for release from detention, shall not apply to these offenders but 
provided that they might petition the Minister of Interior for such release. 
Special acts, proclamations of the revolutionary party, and minis- 
terial regulations occasionally provide for such variances from the Crimi- 
nal Procedure Code and Civil Procedure Code. Such was done in the case 

1 

of Communists. For example, announcement of the Revolutionary Party 
Number 12, 22 October 1958, made the limitations on periods of detention 
contained in the Criminal Procedure Code, or elsewhere, inapplicable 
to those held for violation of the Anti-Communist Activities Act of 1955, 

This announcement also provided that all offenders against the Anti-Com- 
munist Activities Act may be held for questioning as long as necessary 
without attention to the statutory limits for detention. 

In addition, the Act on the Detention of Persons Charged with Offenses 
Against the Anti -Communist Activities Law, 1962, made Section 90 (the 
habeas corpus section) of the Criminal Procedure Code inapplicable to 
offenders against the Anti-Communist Activities Act of 1955 and provided 
an alternate remedy of petition to the Minister of Interior rather than a 
motion for release made to a court. 

The Act on the Detention of Persons Charged with Offenses Against 
the Anti-Communist Activities Law, 1962, provides: 

"Section 3. Any person charged with an offense against the 
Anti-Communist Activities Law and detained by investigation officers 
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under Proclamation of the Revolutionary Group No, 12, who thinks his 
detention unlawful, shall be entitled to petition the Minister of Interior 
for an order of release from detention. The Minister of Interior shall 
consider and decide such petition within 30 days from the date of receipt 
thereof. Orders of the Minister of Interior to effect release or dismiss 
the petition shall be final , " 

4. -Announcement of 2 November 1962 on Power of Detention 

Announcement of the Revolutionary Party, No, 21, of 2 November 
1962, in referring to certain criminal elements provides; 

a. "The administrative and police authorities and questioning 
officers are to track down the activities of such persons and, where guilt 
is ascertained beyond all doubt, to bring up action against them. If it is 
necessary to arrest and detain such persons for questioning, the question- 
ing officer's are empowered to hold them in custody not more than thirty 
days from the first day of detention. " 

b. "If to complete the questioning it is necessary to detain such 
persons longer than thirty days, the accused are to be taken to court and 
the prosecutor or the questioning officer is to appeal to the court for a 
detention writ in accordance with the Criminal Procedure Code." 
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E. MALAYA 



1. The Emergency Regulation Ordinance, 1948 

With the beginning of the insurgency in Malaya in 1948, the Gov- 
ernment enacted the Emergency Regulation Ordinance (1948). Emergency 
Regulation 17, promulgated under the authority of this Ordinance, made 
provision for the "detention" of anyone suspected of aiding and abetting those 
who were taking part in communist activities. Detention was considered 
a preventive rather than a punitive measure because the person so detained 
was not charged with or tried for any specific crime. Under this same 
regulation, detained nonnationals were subject to expulsion, and those 
expelled had to remain outside the Federation. The alternative to expul- 
sion was rehabilitation. Under this provision of the Emergency Regula- 
tion, detained persons were placed in "rehabilitation" centers for eight 

53 

months to a year, after which they were to be released unconditionally, 

54 

2. Emergency Regulations, 1951 

In exercise of the powers conferred on him by section 4 of the 



53. SORO, Casebook on Insurgency and Revolutionary Warfare: 23 Sum- 
mary Accounts 77 (1962) citing Annual Report, Federation of Malaya, 
1952, 16-17 (1953). Banishment provisions of this ordinance were used 
on MPC cadres which attempted to influence unorganized labor. SORO, 
Casebook. .. 79. The present banishment ordinance was passed in 1959 

54. As reproduced in Adkins, The Police and Resources Control in Counter 
Insurgency 148-179 (1964), published by the Public Safety Division, 

United States Operations Mission to Vietnam. Huat, Regulations Made 
Under The Emergency Regulations Ordinance, 1948, 1-54 (1953). 
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Emergency Regulations Ordinance, 1948, the High Commissioner hereby 
makes the following Regulations: 

PART I 

INTRODUCTORY 

1* These Regulations may be cited as the Emergency Regulations, 1951, 
and shall come into force on the first day of October, 1951, 

m m m 

2. In these Regulations, unless the context otherwise requires: 

"ammunition' 1 means ammunition for any fire-arm as hereafter defined 
like missiles, whether capable of use with such a fire-arm or not, and any 
ammunition containing or designed or adapted to contain any noxious liquid, 
gas or other thing; 

"assessable inhabitant," in relation to any area, means any male 
who lives in such area and who is or appears to a competent authority, 
appointed under Regulation 17DA of these Regulations, to be not less than 
eighteen years of age; 

"bank" means any company carrying on the business of bankers in 
the Federation incorporated by or under any written law in force in the 
Federation, any company carrying on such business in the Federation under 
a license issued under the Companies Ordinances, 1940 to 1946, and the 
Post Office Savings Bank; 

"banker's books" include ledgers, day books, cash books, account 
books, and all other books used in the ordinary business of a bank; 
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"dependent" means: 

(a) wife; 

(b) dependent husband; 

(c) dependent parents and grandparents; 

(d) sons under the age, of sixteen years; and 

(e) unmarried daughters under the age of eighteen years, and "depen- 
dent" used in connection with "husband," "parents" and "grandparents" 
means wholly or mainly maintained by the wife, son or daughter, or grand- 
son or granddaughter, as the case may be; 

"District Officer" includes an Administrative Officer and an Assis- 
tant District Officer and, in the State of Perlis, the Commissioner of Lands 
and Mines:, 

{Added by L.N. 680/18-12-52). 

"document" includes any substance on which is recorded any matter 
whether by letters, figures, marks, pictorials or other representations, 
or by more than one of these means; 

"explosives;" 

(a) means gunpowder, nitro-glycerine, dynamite, gun-cotton, 
blasting powder, fulminate of mercury or of other metals, coloured fires 
and every other substance, whether similar to those above mentioned or 
not, used or manufactured with a view to produce a practical effect by 
explosion or a pyrotechnic effect; and 
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(b) includes fog-signals, fireworks, fuses, rockets, percussion- 
caps, detonators, cartridges, ammunition of all descriptions and every 
adaptation, or preparation of an explosive as above defined; and 

(c) includes any substance declared to be deemed an explosive 
by notification under section 4 of the Explosive Enactment of the Federated 
Malay States; 

"fire-arms" means any lethal barrelled weapon of any description 
from which any shot, bullet or other missile can be discharged, or which 
can be adapted for the discharge of any such shot, bullet or other missile 
and any weapon of whatever description designed or adapted for the dis- 
charge of any noxious liquid, gas or other thing, and includes any com- 
ponent part of any such weapon as aforesaid; 

"harbour" includes the supplying a person with shelter, food, drink, 
money, clothing, rubber, tin or other valuable commodity, any medicine 
or drug or other medical supplies, or any material or instrument or part 
thereof for printing, typewriting or duplicating words or objects in visible 
form, or means of conveyance, or assisting a person in any way to evade 
apprehension; 

"police officer" includes a special police officer within the meaning 
of the Essential (Special Constabulary) Regulations, 1948, and a Special 
Constable appointed under the Special Constables Proclamation; 

"road" includes any highway, and any public bridge, and any street, 
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lane, footpath, footway, square, court or passage, whether a thorough- 
fare or not; 

"shop" means any building, stall, structure or other premises, or 
any part thereof, where any retail trade or business is carried on; 

"supplies" includes food, drink, clothing, medicines, drugs or any 
other stores, instruments, commodities, articles or things whatsoever; 
(Substituted by L. M. 680/18-12-52). 

"terrorist document" means any document which contains: 

(a) any subversive matter; or 

(b) any propaganda or matter supporting, propagating or advo- 
cating the ohjects or practices of terrorism; or 

(c) any reference to, or account of, any collection of, or any 
request or demand for, any subscription, contribution or donation, whether 
in money or in kind, for the benefit directly or indirectly of terrorists; or 

(d) any request or demand for supplies for the use of terrorists 
and includes any document the printing, sale, issue, circulation or possession 
of which has been prohibited by an order made under Regulation 45 of these 
Regulations; 

(Amended by L..N. 680/18-12-52). 

"terrorist" means any person who: 

(a) by the use of any fire-arm, explosive or ammunition acts 
in a manner prejudicial to the public safety or to the maintenance of public 
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order; 



(b) incites to violence or counsels disobedience to the law or 
to any lawful order by the use of any fire-arm, explosive or ammunition; 

(c) carries or has in his possession or under his control any 
fire-arm without lawful authority therefor; 

(d) carries or has in his possession or under his control any 
ammunition or explosive without lawful authority therefor; 

(e) demands, collects or receives any supplies for the use of 
any person who intends, or is about, to act, or has recently acted, in a 
manner prejudicial to public safety or the maintenance of public order; 

and "terrorism" shall have a corresponding meaning; 

"unauthorized uniform" means any uniform prohibited by order made 
under Regulation 6B of these Regulations or under section 2 of the Public 
Order Ordinance, 1947, 

m 

2A , In any Regulation made under the Emergency Regulations Ordinance, 
1948, the phrase, or any other phrase to the like intent, "member of Her 
Majesty's Naval, Military or Air Forces or of any Local Forces estab- 
lished under any written law" shall, unless otherwise expressly provided 
to the contrary, include only such members who are actually in the service 
of such forces. 

(Reg. added by L.N. 29/2-2-52). 

m m m 

2B. In any Regulation made under the Emergency Regulations Ordinance, 
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1948, the expression "warrant officer" shall, unless otherwise expressly- 
provided to the contrary, include a "branch officer." 

(Reg. added by L. N, 239/15-5-52). 

2C, The Chief Police Officer of a State or Settlement and the Officer 
Superintending a Police Circle shall have and may exercise within the 
State or Settlement or Police Circle (as the case may be) all the powers 
which the Officer-in-Charge of a Police District has and may exercise within 
such district under these Regulations and shall be deemed to have had such 
powers at all times since the coming into force of these Regulations. 

(Reg. added by L.N. 280/18-12-52). 

3. The provisions of these Regulations shall be in addition to and not 
in derogation of the provisions of any other written law and, in the event 
of conflict between any provision of these Regulations and any provision 

of any other written law, the provisions of these Regulations shall prevail. 

PART II 
OFFENSES 

4. (1) Any person who without lawful excuse, the onus of proving which 
shall be on such person, carries or has in his possession or under his 
control: 

(a) any fire-arm, without lawful authority therefor; or 

(b) any ammunition or explosive without lawful authority there- 
for, shall be guilty of an offense and shall on conviction be punished with 
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death, 



(Amended by L. N. 363/1-7-52). 

(2) A person shall be deemed to have lawful authority for the pur- 
poses of this Regulation only if he: 

(a) is a police officer or a member of Her Majesty's Naval, 
Military or Air Forces or of any Local Force established under any 
written law, or any person employed in the Prisons Department of the 
Federation and in every such case is carrying, or is in possession of, or 
has under his control such firearm, ammunition or explosive in or in 
connection with the performance of his duty; or 

(b) is a person duly licensed, or authorized without a license, 
under the provisions of any written law for the time being in force to carry, 
possess or have under his control such firearm, ammunition or explosive; 

(c) is a person exempted from the provisions of this Regulation 
by an Officer-in-Charge of a Police district or is a member of any class 
of persons so exempted by the Commissioner of Police by notification in 
the Gazette: 

Provided that no person shall be deemed to have lawful authority for 
the purpose of this Regulation or to be exempt from this Regulation if he 
carries or has in his possession or under his control any such firearm, 
ammunition or explosive for the purpose of using the same in a manner 
prejudicial to public safety or the maintenance of public order. 
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(Substituted by L.N. 363/1-7-52). 

(3) A person charged with an offense against this Regulation shall 
not be granted bail. 

4A . Any person who carried or has in his possession or under his con- 
trol any offensive weapon or any instrument capable of being used as an 
offensive weapon, not being a fire-arm, in circumstances which raise a 
reasonable presumption that he has used or intends or is about to use such 
weapon or instrument for any unlawful purpose, shall be guilty of an of- 
fense and shall on conviction be liable to imprisonment of either descrip- 
tion for a term not exceeding ten years. 

4C (1) Any person who demands, collects or receives any supplies from 
any other person in circumstances which raise a reasonable presumption 
that he intends, or is about, to act, or has recently acted, in a manner 
prejudicial to public safety or the maintenance of public order, or that the 
supplies so demanded, collected or received are intended for the use of 
any person who intends or is about, so to act, or has recently so acted, 
or for the use of any terrorist, shall be guilty of an offense and shall on 
conviction be punished with death. 

(2) Any person who is found in possession of any supplies for which 
he cannot satisfactorily account in circumstances which raise a reasonable 
presumption that such supplies are intended for the use of any person who 
intends, or is about, to act, or has recently acted, in a manner prejudicial 



199 




to public safety or the maintenance of public order, or that such supplies 
are intended for the use of any terrorist, shall be guilty of an offense and 
shall on conviction be liable to be punished with penal servitude for life, 

(3) Any person who provides, whether directly or indirectly, any 
supplies to any other person in circumstances which raise a reasonable 
presumption that such other person intends, or is about, to act, or has 
recently acted, in a manner prejudicial to public safety or the maintenance 
of public order, or that the supplies so provided are intended for the use 
of any person who intends or is about, so to act, or has recently so acted, 
or that such supplies are intended for the use of any terrorist, shall be 
guilty of an offense and shall on conviction be liable to be punished with 
penal servitude for life; 

Provided that no person shall be convicted of any offense against this 
paragraph if he proves that prior to being charged with or accused of such 
offense by a police officer, or a person in authority, he voluntarily gave 
full information of the offense to a police officer. 

(4) In any charge of an offense against any of the provisions of this 
Regulation it shall not be necessary to specify the person or persons from 
whom any supplies were demanded, collected or received or to whom any 
supplies were provided, 

5. (1) Any person who consorts with, or is found in the company of, another 

person who is carrying or has in his possession, or under his control, any 
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fire-arm, ammunition or explosive in contravention of the provisions of 
Regulation 4 of these Regulations, in circumstances which raise a reason- 
able presumption that he intends, or is about, to act, or has recently 
acted, with such other person in a manner prejudicial to public safety or 
the maintenance of public ord'er, shall be guilty of an offence and shall on 
conviction be liable to be punished with death, or with penal servitude for 
life and whipping. 

(1A) Any person who consorts with, or is found in the company of, 
another person who is carrying or has in his possession, or under his con- 

j 

trol, any fire-arm, ammunition or explosive in contravention of the pro- 
visions of Regulation 4 of these Regulations, in circumstances which raise 
a reasonable presumption that he knew that such other person was carry- 
ing, or had in his possession, or under his control, any such fire-arm, 
ammunition or explosive, shall be guilty of an offense and shall on con- 
viction be liable to imprisonment for a term not exceeding ten years. 

(2) Where, in any prosecution fair an offence under this Regulation, 
it is established to the satisfaction of the Court that the accused person 
was consorting with or in the company of any person who was carrying, 
or had in his possession, or under his control, any fire-arm, ammunition 
or explosive, it shall be presumed, until the contrary is proved, that such 
last mentioned person was carrying, or had in his possession, or under 
his control, such fire-arm, ammunition or explosive in contravention of 
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the provisions of Regulation 4 of these Regulations. 

6. Any person who, knowing or having reasonable cause to believe that 
another person is guilty of any offence against any of these Regulations, 
fails to report the same to a police officer, shall be guilty of an offence 
and shall, on conviction, be liable to imprisonment for a term not ex- 
ceeding ten years: 

Provided that no person shall be convicted of an offense against this 
Regulation if he proves that prior to being charged with or accused of such 
offense by a police officer or a person in authority, he voluntarily gave full 
information of such other offense to a police officer. 

m rn- mm 

6A . (1) Any person who consorts with any other person whom he knows 

or has reasonable cause to believe to be a person who intends, or is about, 
to act, or has acted in a manner prejudicial to public safety or the main- 
tenance of public order, shall he guilty of an offense and shall on conviction 
be liable to imprisonment for a term not exceeding ten years. 

(2) Any person who harbors any other person whom he knows, or has 
reasonable cause to believe to be a person who intends, or is about, to act, 
or has recently acted, in a manner prejudicial to public safety or the main- 
tenance of public order, shall be guilty of an offense and shall on conviction 
be liable to penal servitude for life: 

Provided that, save in respect of the supplying any other person with 
shelter or assisting any other person to evade apprehension, no person 
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shall be convicted of an offense against this paragraph if he proves that, 
prior to being charged with or accused of such offence by a police officer 
or a person in authority, he voluntarily gave full information of the offence 
to a police officer. 

(3) For the purposes of this Regulation, the fact that a person is 
wearing an unauthorised uniform shall be deemed to constitute reasonable 
cause to believe that he intends, or is about, to act, or has recently acted, 
in a manner prejudicial to public safety or the maintenance of public order. 

(4) Notwithstanding anything to the contrary contained in any written 
law, any Chief Police Officer may, on being satisfied that any police officer 
has absented himself from duty in circumstances which give reasonable 
cause to believe that he is consorting, or has consorted with, a person who 
intends, or is about, to act, or has recently acted, in a manner prejudicial 
to public safety or the maintenance of public order, declare such police 
officer to be a deserter, and for the purposes of these Regulations such 
police officer shall be deemed to have ceased to be a police officer from 
the date upon which he so absented himself. 

6B. (1) The High Commissioner may, if he considers it in the public in- 

terest so to do, by order prohibit the manufacture, sale, use, display or 
possession of any flag, banner, badge, emblem, device, uniform or dis- 
tinctive dress. 

(2) Any person contravening any provision of an order made under 
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this Regulation shall be guilty of an offense against these Regulations. 

(3) Any article in respect of which an offense has been committed 
under this Regulation may be seized and destroyed or otherwise dealt with 
as the High Commissioner may direct, whether or not the identity of the 
offender is known and whether or not any prosecution has been commenced 
in respect of the offence. 

6C. Any person who is drunk, or who behaves in a disorderly manner 
while carrying a fire-arm shall be guilty of an offense and shall on con- 
viction be liable to a fine not exceeding five hundred dollars or to imprison- 
ment for a term not exceeding six months, or to both such fine and im- 
prisonment. 

6D. (1) Any person who, without lawful excuse, carries or has in his 

possession or under his control any terrorist document, shall be guilty of 
an offense and shall on conviction be liable to imprisonment for a term not 
exceeding ten years. 

(2) Every document purporting to be a terrorist document shall be 
deemed to be a terrorist document until the contrary is proved; and where 
in any prosecution under this Regulation it is proved that a person was 
carrying, or had in his possession or under his control a terrorist docu- 
ment, he shall be deemed to have known the nature and contents of such 
document: 

Provided that no person shall be convicted of an offence against this 
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Regulation if he proves to the satisfaction of the Court: 

(i) that he was not aware of the nature or contents of the terrorist 
document which he was carrying, or had in his possession, or under his 
control; and 

(ii) that he was carrying, or had the terrorist document in his 
possession or under his control, in such circumstances that at no time 
did he have reasonable cause to believe or suspect that such document was 
a terrorist document. 

7. Any person who posts or distributes any placard, circular or other 
document in writing containing any incitement to violence, or counselling 
disobedience to the law, or to any lawful order or likely to lead to any 
breach of the peace, shall be guilty of an offense against these Regulations. 

• m m 

8. Any person who by word of mouth, or in writing, or in any news- 
paper, periodical, book, circular or other printed publication, spreads 
false reports or makes false statements likely to cause public alarm or 
despondency, shall be guilty of an offense against these Regulations. 

8A . (1) Any person who gives to any member of Her Majesty's Naval, 

Military or Air Forces, or to any member of any Local Forces established 
under any written law, or to any puttie officer, any information orally or 
in writing which he knows or believes to be false, intending thereby to cause 
or knowing it to be likely that he will thereby cause such member or officer 
to use the lawful power of such member or officer to the injury or annoyance 
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of any person, or to do or omit to do anything ■which such member or officer 
ought not to do or omit if the true state of facts respecting which such in- 
formation is given were known to him, shall be guilty of an offense and 
shall on conviction be liable to imprisonment for a term not exceeding 
seven years, 

(2) Sections 194 and 195 of the Penal Code shall apply to any offence 
against this Regulation as if it were an offence punishable under the Penal 
Code. 

(Reg. added by JL.N. 680/18-12-52). 

PART III 
JURISDICTION 

12. Without prejudice to the jurisdiction of the Supreme Court, a Ses- 
sions Court shall have jurisdiction to try any offence against these Regu- 
lations, other than any offence punishable with death, and to pass any 
sentence prescribed therefor not exceeding five years' imprisonment 
of either description or a fine of five thousand dollars or both such im- 
prisonment and fine. 
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PART IV 



MISCELLANEOUS PROVISIONS AS TO EVIDENCE AND PROCEDURE 
14. (1) In any prosecution for an offence against Regulation 4A , 4C or 

5 of these Regulations the fact that, at the time of his arrest, the accused 
was wearing an unauthorised uniform or was in possession of a terrorist 
document or was not in possession of an identity card issued to him under 
the provisions of the Emergency (Registration A reas) Regulations, 1948, 
shall be admissible in evidence and such wearing of an unauthorised uni- 
form or possession of a terrorist document shall be, and the fact that 
he was not in possession of such identity card may be, deemed by the court 
to be a circumstance raising a rebuttable presumption that the accused — 

(a) in the case of an offence against Regulation 4A, has used, 
or intends, or is about to use, the weapon or instrument for an unlawful 
purpose; 

(b) in the case of an offence against Regulation 4C, intends, or 
is about to act, or has recently acted, in a manner prejudicial to public 
safety or the maintenance of public order, or that the supplies which it is 
alleged he had demanded, collected or received, or of which he was in 
possession, or which he had provided, were intended for the use of a 
terrorist; and 

(c) in the case of an offence against Regulation 5, intends, or 
is about, to act, or has recently acted, with the person with whom he was 
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consorting or in whose company he was found, in a manner prejudicial 
to public safety or the maintenance of public order. 

(Amended by L..N. 680/18-12-52). 

(2) Every document purporting to be a terrorist document shall 
be deemed to be a terrorist document until the contrary is proved. 
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PART V 



DETENTION AND DEPORTATION 

17. (1) (a) The Chief Secretary may, by order under his hand, direct 

that any person named in such order shall be detained for any period not 
exceeding two years in such place of detention as may be specified by the 
Chief Secretary in the order, and in the case of any order in which the 
period specified is less than two years, the Chief Secretary may, by en- 
dorsement on such order, from time to time direct that such period be 
extended for a further period or further periods not exceeding, in the 
aggregate and together with the period originally specified in the order, 
two yearst 

(Amended by L.N. 627/8-11-51). 

Provided that nothing in this Regulation contained shall prevent the 
Chief Secretary from making a further order in respect of the same person 
for a further period not exceeding two years, such further order to take 
effect upon the expiration of th$ period specified in the order; 

(Substituted by L>. N. 680/18-12-52). 

(b) in the case of a person who has not attained the age of seven- 
teen years, an order made under sub-paragraph (a) of this paragraph may 
specify an Advanced Approval School as the place of detention, and such 
order shall have effect as if It were an order made by a Juvenile Court 
under the provisions of section 39 of the Juvenile Courts Ordinance, 1947, 
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and the Emergency (Detained Persons) Regulations, 1948, shall not apply 
to any such person; 

(c) every person detained under the provisions of the Regula- 
tion may, after the expiry of eighteen months from the date on which the 
order under which he was first detained was made, request that his case 
be reviewed by the Chief Secretary, and on such request being made the 
Chief Secretary shall review his case and may— 

(i) confirm the existing order; or 

(ii) cancel the existing order of detention; or 

(iii) make a further order under sub-paragraph (a) of this 
paragraph which shall take effect upon the expiration of the existing order 
of detention; 

and may, if he thinks fit, refer the case to a Committee of Review appointed 
under the provisions of paragraph (2) of this Regulation, for its considera- 
tion and advice. 

(2) For the purpose of this Regulation there shall be one or more 
Committees of Review consisting of persons appointed by the High Com- 
missioner* The Chairman of any such Committee shall be a person who 
holds or has held judicial office. The Chairman and one other member 
of the Committee shall constitute a quorum. 
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PART VI 



ORDERS AFFECTING THE BEHAVIOR, RESIDENCE AND MOVEMENTS 

OF PERSONS 

17DA . (1) The Mentri Besar of a State and the Resident Commissioner of a 
Settlement may appoint any Magistrate to be a competent authority for the 
purpose of this Regulation. 

(2) (i) In any case where a competent authority has reason to be- 

lieve that the inhabitants, or any of them, of any area: 

(a) have aided and abetted or have consorted with or har- 
bored any person whom they knew or had reasonable cause to believe to 
be a person who intended, or was about, to act, or had recently acted, in 

a manner prejudicial to public safety or the maintenance of public order; or 

(b) have suppressed or combined to suppress evidence of 
the commission of any offence against Regulations 4, 4A, 4C, 5, 6A or 
6D of these Regulations; or 

(c) have failed to give information to a police officer of the 
presence in such area of any person whom they knew or had reasonable 
cause to believe to be a person who intended, or was about, to act, or had 
recently acted, in a manner prejudicial to public safety or the maintenance 
of public order; or 

(d) have failed to take reasonable steps to prevent the 
escape of any person whom they knew or had reasonable cause to believe 
to be a person who intended, or was about, to act, or had recently acted, 
in a manner prejudicial to public safety or the maintenance of public order; 
he may order that a fine be levied collectively from the assessable inhabi- 
tants of such area or any part thereof, or he may brder that all or any of 
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the shops in such area shall be closed until such order be revoked, or 
shall open only during such times and under such conditions as may be 
specified in the order and he may make both such orders. 

(ii) In any case where a competent authority has reason to be- 
lieve that within any area any person has been murdered or dangerously 
or fatally wounded by unlawful attack or terrorism, or any property has 
been destroyed or damaged unlawfully or by terrorism, he may order that 
a fine be levied collectively from the assessable inhabitants of such area, 
or any part thereof, or he may order that all or any of the shops in such 
area shall be closed until such order be revoked, or shall open only during 
such times and under such conditions as may be specified in the order 
and he may make both such orders, unless such inhabitants can show that: 

(a) they had not an opportunity of preventing the offense or 
arresting the offender; or 

(b) they have used all reasonable means to bring the offender 

to justice. 

(iii) The whole, or, if compensation is awarded in pursuance of 
paragraph (6) of this Regulation, any balance remaining thereafter, of 
any fine levied as aforesaid, shall be paid into a special Emergency Fund 
of the State or Settlement, as the case may be, which whall be applied to 
such purposes in the State or Settlement as the Mentri or Resident Com- 
missioner may direct. 
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(3) (i) No order shall be made under paragraph (2) of this Regu- 
lation unless an inquiry into the facts and circumstances giving rise to 
such order has been held by a competent authority. 

(ii) A written report of any inquiry and a copy of any order 
made shall be submitted to the Mentri Besar or to the Resident Commissioner 
of the State or Settlement in which the area concerned is situated. 

(4) The Mentri Besar or the Resident Commissioner, as the case 
may be, may, at any time after any such order has been made in their 
absolute discretion, remit the whole of any fine or any part thereof, or may 
order that any amount which has been paid by an assessable inhabitant 
shall be repaid to him, or may revoke or vary the conditions of any order 
closing or restricting the opening of any shops, 

(5) (i) In holding an inquiry in pursuance of paragraph (3) of this 
Regulation, the competent authority shall satisfy himself that the inhabi- 
tants of the area are given adequate opportunity of understanding the sub- 
ject matter of the inquiry and making representations thereon, and sub- 
ject thereto, such inquiry shall be conducted in such manner as the com- 
petent authority thinks fit. 

(ii) The written report mentioned in paragraph (3) of this Regu- 
lation shall contain a certificate that the requirements of this paragraph 
have been complied with, 

(6) (i) It shall be lawful for the Mentri Besar of a State or the Resi- 
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dent Commissioner of a Settlement to order that out of a fine levied in 
pursuance of paragraph (2) of this Regulation, compensation shall be paid 
to any person who has suffered injury, loss of or damage to his property 
unlawfully or through terrorism in the area in which the fine was levied. 

(ii) Application for compensation shall be made in writing by 
the person aggrieved or his representative within two months from the 
date upon which the fine is levied. 

(iii) Where the injury, for which compensation is being sought, 
is a death, a dependent of the deceased may be deemed to be a person 
aggrieved. 

(iv) No application for compensation shall be granted if it appears 
that the applicant, or, in the case of a death, the deceased participated in 
the unlawful acts or terrorism or was blameworthy in connection therewith. 

(7) Having considered the written report referred to in paragraph 
(3) (ii) of this Regulation, and whether or not a competent authority has 
ordered that a fine be levied under the provisions of paragraph (2) of this 
Regulation on the inhabitants of any area or part thereof, or that any of 
the shops in any area shall be closed or that the hours of their opening 
shall be restricted, the Mentri Besar of the State or the Resident Cora- 
missioner of the Settlement in which such area is situated, may (without 
prejudice to his powers under paragraph (4) of this Regulation) order that 
the force of police usually quartered in such area shall, for such period 
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as shall be stated in such order, be increased to such extent as he may 
consider necessary; further, that the cost of such additional police force 
shall be borne by the assessable inhabitants of the said area, and, for the 
purpose of complying with any such order, the Chief Police Officer of the 
State or Settlement (as the case may be) may recruit the number of police 
officers necessary or may employ any police officer necessary in addition 
to the aforesaid force of police. 

(Substituted by L.N, 464/19-8-52). 

(-8) Any fine or cost of additional Police ordered to be paid in pur- 
suance of this Regulation shall be apportioned among the assessable inhabi- 
tants of the area by a competent authority in such manner as he may think 
fit, and, in particular, he may order that each assessable inhabitant shall 
pay any amount which the competent authority shall specify. 

(9) (i) If any assessable inhabitant, who is liable to pay a part of 

any fine or cost of additional Police, fails to pay that part on demand by 
a Police Officer, such officer may seize so much of the movable property 
of such assessable inhabitant, or so much of movable property under the 
apparent control of such inhabitant, as appears reasonably sufficient when 
sold to pay such part, 

(li) Any property so seized shall be retained in Police custody 
for one week from the date of seizure and shall, if the assessable inhabitant 
pays the part due from him within that period, be thereupon returned to 
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such inhabitant. 



(iii) The net proceeds o£ any property so seized and 6old shall 
be applied first in payment of the expenses incurred in respect of the seizure 
by the Police and the payment of the fine. The balance, if any, remaining 
over shall be paid to the State or Settlement Emergency Fund mentioned 
in paragraph (2) of this Regulation. 

{10) A Magistrate or a Justice of the Peace shall be present at and 
supervise the collection of any fine or cost of additional police, or any 
seizure of movable property in default of payment of any part thereof, 
from the assessable inhabitants amongst whom such fine or cost has been 
apportioned. 

(11) Nothing in this Regulation shall be deemed to exempt any person 
from any penalty, punishment or liability to which he would have been sub- 
ject if this Regulation had not been made. 

(Amended by L.N. 314/3-6-52). 

(12) Save as provided in paragraph (4) of this Regulation, an order 
made by a competent authority under paragraph (2) of this Regulation shall 
be final and no appeal shall lie from any such order. 

(Amended by L.N. 314/3-6-52). 

17DB (Added by L.N. 601/23-10-51 and revoked by L.N. 314/3-6-52). 

17 E. (1) The Ruler in Council of any Malay State and the High Commis- 
sioner in Nominated Council of a Settlement may, if he considers it ex- 



216 




pedient in the public interest so to do, make, as respects any area in the 
State or Settlement, as the case may be, an order, hereinafter referred 
to as an eviction order, directing that any person unlawfully in occupation 
of land in that area shall leave that area. 

(2) An eviction order: 

(a) shall prescribe the area to which persons affected by such 
order shall, unless exempted as hereinafter provided, proceed on leaving 
any area in compliance with the order; and 

(b) may contain such other incidental and supplementary provisions 
as appear to the Ruler in Council or the High Commissioner in Nominated 
Council, as the case may be, to be necessary and expedient for the pur- 
pose of giving to such order. 

(2A) Every person affected by an eviction order shall leave the area 
mentioned in the order not later than one month from the date upon which 
such order was brought to his notice or within such longer period (if any) 
as may be specified in such order. 

(2B) The area prescribed under sub-paragraph (a) of paragraph (2) 
of this Regulation may be within the same State or Settlement or within 
another State or a Settlement: 

Provided that no area within another State or Settlement shall 
be prescribed as aforesaid, unless the consent of the Mentri Besar of such 
State or of the Resident Commissioner of such Settlement, as the case may 




be, shall have been previously obtained, 

(3) Any person affected by an eviction order may, at any time before 
proceeding to the area prescribed under sub-paragraph (a) of paragraph 

(2) of this Regulation, apply to the authorized officer of the district in which 
the area, in respect of which the eviction order is made, is situate, for 
exemption from that part of the eviction order requiring him to proceed 
to the prescribed area and to be allowed to proceed to another area. The 
grant of such exemption shall be at the absolute discretion of such officer 
and the exemption shall be at the absolute discretion of such officer and 
the exemption shall in no case be granted unless such officer is satisfied 
that there is another suitable area which such person can occupy, and that 
such person intends to proceed to such area and remain in occupation 
thereof. Where any such exemption has been granted, the substituted area 
shall, for the purposes of this Regulation, be deemed to be the area pre- 
scribed in the eviction order. 

(4) Any person affected by an eviction order may, before the expira- 
tion of the time allowed to such person for leaving the area under para- 
graph (2A) of this Regulation, give notice to the officer-in-charge of the 
police station nearest the area referred to in such eviction order that he 
wishei to return to his country of origin. 

(5) Where any person has given such notice, he and his dependants 
shall leave the Federation within such time as may be specified by order 
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of the Chief Secretary and, until such time, such person and his dependants 
shall be subject to such restrictions as to residence and to such other con- 
ditions as the Chief Secretary may consider desirable to impose, includ- 
ing a condition that such person shall enter into a bond, for the due com- 
pliance with the order, of such amount and with such sureties as the Chief 
Secretary or any person authorized by him may specify. 

(6) The High Commissioner may require any person and his depen- 
dents to leave and remain out of the Federation if such person or any of 
his dependants fail to leave the Federation within the time, or to comply 
with the restrictions or conditions, specified in an order made by the Chief 
Secretary under paragraph (5) of this Regulation. 

(7) Every person affected by an eviction order (other than a person 
who has given notice under paragraph (4) of this Regulation) shall proceed 
to the area specified in such order, or to the area substituted by an autho- 
rized officer under paragraph (3) of this Regulation, and shall forthwith 
take up occupation of such area and shall remain in occupation thereof for 
a period of not less than two years from the date of taking up such occu- 
pation: 

Provided that with the permission in writing of the authorized 
officer of the district in which such area is situated, any such person may, 
at any time during such period of two years leave such area. The grant of 
such permission shall be at the absolute discretion of such officer. 
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(8) Any person affected by an eviction order who fails: 

(a) to leave the area mentioned in such order within the time 
allowed under paragraph (2A) of this Regulation; 

(b) to take up occupation, in accordance with the provisions of 
paragraph (7) of this Regulation, of the area specified in such order, or 
of the area substituted by an authorized officer under paragraph (3) of 
this Regulation; or 

(c) to remain in occupation of such area in accordance with the 
provisions of paragraph (7) of this Regulation; 

may be required, by order of the High Commissioner, to leave and remain 
out of the Federation, 

(9) Any person who, under this Regulation, has been required to 
leave and remain out of the Federation, may: 

(a) be detained in custody in such place or places as the Chief 
Secretary, or any person authorized by him in that behalf, may direct, for 
such period as may be necessary for the purpose of making arrangements 
for such person to leave the Federation; 

(b) be conducted across the frontier or placed on board a ship 
by any police officer or officer of the Immigration Department and may 
be lawfully detained on board so long as such ship is within the territorial 
waters of the Federation, 

(10) No person shall be required to leave and remain out of the Fed- 
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eration under this Regulation if he is: 

(a) a Federal citizen; or 

(b) a British subject, 

(11) Any person required to leave and remain out of the Federation 
under this Regulation shall, while detained or in the custody of a police 
officer or officer of the Immigration Department, be deemed to be in law- 
ful custody, 

(12) An eviction order shall be in writing signified under the hand 

of the Clerk to the State Executive Council or Clerk to the Settlement Nom- 
inated Council. 

(13) (a) When an eviction order has been made under paragraph (1) 
of this Regulation and until such order has been expressly revoked by the 
Ruler in Council or the High Commissioner in Nominated Council, as the 
case may be, in the same manner as is provided by paragraph (12) of this 
Regulation: 

(i) Any person found in occupation of any land in the area 
affected by such order at any time after the date of the order, whether 
such occupation commenced before or after such date, shall, for the pur- 
poses of this Regulation, be presumed, until the contrary is proved, to 
be unlawfully in occupation of such land; and 

(ii) Any person found at any time unlawfully in occupation 
of any land in the area affected by such order, whether such occupation 
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commenced before or after the date of making such order, together with 
any persons found living with him, may be removed by any police officer 
from such land to any area prescribed in the eviction order as an area to 
which persons affected by such order should proceed, or in the case of 
a person whose occupation appears to such police officer to have commenced 
after the date of the making of such order to such area aforesaid, or to such 
other area as the Mentri Besar, if the area affected by such order is in 
a state, or the Resident Commissioner if the area affected by such order 
is in a Settlement, may direct: Provided that no person whose occupation 
commenced before the date of the making of such order shall be removed, 
without his consent, at any time prior to the expiration of the time allowed 
under paragraph (2A) of this Regulation; 

(b) For the purposes of effecting any removal authorized by 
sub-paragraph (a) of this paragraph, a police officer may effect an entry 
into any premises, may use any force reasonably necessary and may detain 
any person in custody during such removal and for such period as may be 
necessary for the purpose of making arrangements for such removal; 

(c) The provisions of paragraph (7) of this Regulation shall apply 
to every person removed under the provisions of this paragraph; 

(d) Any person who resists or obstructs any police officer in 
the exercise of his powers under this paragraph, or evades or attempts 
to evade removal under the provisions of sub-paragraph (a) of this para- 
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agraph, shall be guilty of an offense against these Regulations; 

(e) A police officer of or above the rank of Corporal may destroy 
or authorize the destruction of any building or structure erected on any 
land in the area affected by an eviction order made under paragraph (1) 

of this Regulation which he has reason to believe to have been erected by 
any person in unlawful occupation of such land; 

(f) The provisions of this paragraph shall be in addition to and 
not in derogation of the provisions of any other paragraph of this Regulation. 

(14) In this Regulation; 

"authorized officer" means: 

(a) in paragraph (3) of this Regulation an officer authorized by 
the Ruler in Council of a Malay State or. as the case may be, by the High 
Commissioner in Nominated Council of a Settlement, making an eviction 
order to exercise the powers under that paragraph in a particular district 
or districts; and 

(b) in the proviso to paragraph (7) of this Regulation an officer 
authorized; 

(i) where the area prescribed by the eviction order is within 
the same State or Settlement, by the Ruler in Council of that State or the 
High Commissioner in Nominated Council for that Settlement; and 

(ii> where the area prescribed is within another State or 
Settlement, by the Mentri Besar of such State or the Resident Commissioner 
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of such Settlement, as the case may be, 

to exercise the powers under that paragraph or that proviso, as the case 
may be, in a particular district or districts. 

* * m m 

17EA . (1) In tMs Regulation and in any order made thereunder, unless the 
context otherwise requires: 

I 

"District Officer" means the District Officer of the district where a 
food restricted area is situated; 

"food prohibited area" means any area declared to be a food prohibited 
area under paragraph (6) of this Regulation; 

"food restricted area" means any area declared to be a food restric- 
ted area under paragraph (2) of this Regulation; 

"foodstuff" means: 

i 

(a) any species of animal, whether alive or dead, which is ordi- 
narily used for human food; 

(b) any substance or commodity which is ordinarily used for 
human food; and 

(c) any substance or commodity which is ordinarily used for 
feeding animals, including rice bran containing more than ten per centum 
of whole or broken grain rice; 

"gazetted village" means any area within a Rural Board area which 
has been prescribed to be a village for the/purposes of the application 
thereto of specified provision of the Municipal Ordinance; 
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"good vehicle" means any mechanically^-propelled road vehicle con- 
structed or adapted for use for the carriage or haulage of goods, or any 
trailer or vehicle drawn by a mechanically propelled road vehicle; 

"home guard" means a person enrolled as a home guard under the 
Emergency (Home Guard) Regulations, 1951; 

"restricted article" means any of the following articles, that is to say, 
padi, rice, rice products, flour, flour products, tapioca, cereals, oil, 
sugar, salt, concentrated foods, tinned foods, cooked food, dried fish, 
paper or any material or instrument or part thereof for printing, typewrit- 
ing or duplicating words or objects in visible form, drugs, medicines and 
other medical supplies, torch batteries, cloth and canvas; 

(Amended by L.N. 98/26-2-53). 

"to sell" includes to offer for sale and to supply, and "sale" shall 
have a corresponding meaning; 

"shop" means any building, stall, structure or other premises or 
part thereof where any wholesale or retail trade or business in any re- 
stricted article is carried on, or where any restricted article is kept or 
stored for purposes of distribution to wholesalers or retailers. 

(2) The Mentri Besar in a State and the Resident Commissioner in 
a Settlement may, if he considers it in the public interest so to do, by order 
declare any area in the State or Settlement to be a food restricted area 
and shall cause the boundaries of any such area to be demarcated or de- 



225 




signaled In such manner as the Mentri Besar or the Resident Commissioner 
asrthe case may be, thinks fit, 

(3) The owner or the person in charge of a shop in a food restricted 
area shall comply with following provisions, that is to say: 

(a) he shall not keep any stock of restricted articles, in his 
shop or elsewhere, in quantities exceeding those which are necessary for 
his normal trade or business; 

(b) he shall kepp a record in such manner and containing such 
information as the District Officer may direct of the stocks of restricted 
articles in his possession and of all quantities of all purchases of restricted 
articles made by him for the purposes of his trade or business; 

(c) he shall keep a record in such manner and containing such 
information as the District Officer may direct of the daily sales of any 
restricted article; 

(d) on demand of any police officer, he shall produce such 
records for inspection; 

(e) he shall not sell by retail any restricted article to any person 
who is not in possession of a registration card issued to him under the 
Emergency (Restricted A reas) Regulations, 1948, and except on production 
of such card; and if the owner or person in charge of a shop fails to com- 
ply with any of the provisions of this paragraph, he shall be guilty of 

an offence against these Regulations. 
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(4) The Mentri Besar in a State and the Resident Commissioner in 
a Settlement may by order prohibit the owners or persons in charge of 
all or any shops in a food restricted area from carrying on any business 
or trade in any restricted article unless such owners or person is in 
possession of a licence issued for the purpose of this Regulation by, and 
at the absolute discretion of, the District Officer, except in accordance 
with any conditions contained in such licence. Any person who fails to 
comply with such order or with any conditions contained in the licence shall 
be guilty of an offence against these Regulations. 

(5) Save as provided in paragraph (6) of this Regulation, any person 
who brings into or takes away from any food restricted area any restricted 
article or any foodstuff whatsoever, whether cooked or otherwise, shall 
be guilty of an offense and shall, on conviction, be liable to a fine not ex- 
ceeding one thousand dollars or to imprisonment for a term not exceeding 
three years, or to both such fine and imprisonment, 

(6) The provisions of paragraphs (5) and (9) of this Regulation shall 
not apply to; 

(a) any restricted article or foodstuff loaded on any vehicle and 
consigned to or from a shop in a food restricted area, or in transit through 
a food restricted area or a food prohibited area; 

(b) any article of food in liquid form which may from time to 
time be approved by the District Officer in respect of all persons or classes 
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of persons entering or leaving a food restricted area or food prohibited 
area; 

(c) any restricted article or foodstuff brought into or removed 
from a food restricted or a food prohibited area with the permission of the 
District Officer or any person authorized by him in that behalf. Such per- 
mission may be granted either to particular persons or to a class of persons 
and may contain such conditions and restrictions as the District Officer, or 
the person authorized by him, may deem fit to impose; and 

(d) any footwear or clothing worn on the person or bona fide 
personal luggage. 

(7) Any police officer, or any member of Her Majesty’s Naval, 
Military or Air Forces or of any Local Forces established under any 
written law, of or above the rank of sergeant or petty officer (as the case 
may be), or a home guard or a woman authorized so to do by the Officer- 
in-Charge of the Police district in which such area is situated, may search 
any person leaving or entering a food restricted area or found in a food 
prohibited area: 

Provided that no woman shall be searched except by a woman. 
(Substituted by L.N. 680/18-12-52). 

(8) The Mentri Besar in a State and the Resident Commissioner in 
a Settlement may, if he considers it in the public interest so to do, by 
order declare any area which has been declared to be a controlled area in 
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accordance with the provisions of Regulation 17FA of these Regulations 
(other than the residential part of any such controlled area) in the State 
or Settlement not being a food restricted area to be a food prohibited area 
and shall designate the boundaries of any such area. 

(9) Save as provided in paragraph (6) of this Regulation, any person 
who is found in possession of any restricted article of any foodstuff what- 
soever, whether cooked or otherwise, within the boundaries of a food pro- 
hibited area shall be guilty of an offense, and shall on conviction be liable 
to a fine not exceeding five thousand dollars or to imprisonment for a term 
not exceeding five years, or both such fine and imprisonment. 

(10) (i) If he considers it expedient so to do, the District Officer of 
any district may by order direct that any shop shall be closed or that no 
trade or business in any restricted article shall be carried on in any shop 
or that such trade or business shall be carried on only subject to such re- 
strictions or conditions as he may specify. 

(ii) In this paragraph "shop" means any building, stall, structure 
or other premises or part thereof, where any wholesale or retail trade or 
business is carried on. 

(iii) Any person who fails to comply with any such order or 
with any conditions contained in any such order shall be guilty of an offence 
againBt these Regulations. 

(11) (i) The Mentri Besar in a State and the Resident Commissioner 
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in a Settlement or any officer appointed by him in writing in that behalf 
may by order: 

(a) declare a ration of rice or of any specified foodstuff in 
such area and for such period as shall be specified; and 

(b) declare the maximum quantity of rice or of any specified 
foodstuff which may at any time be in the possession of any person other 
than a trader in rice or any such foodstuff; and 

(c) declare the maximum quantities which wholesale and 
retail shops dealing in rice or any other specified foodstuff may hold, 

(ii) When any ration has been declared under sub-paragraph 
(i) of paragraph (11) of this Regulation it. shall be an offense against these 
Regulations for any person to sell or to deliver any rice or specified food- 
stuff in excess of the declared ration. 

(iii) Any person who contravenes the provisions of sub-paragraphs 
(i) (b) or (i) (c) of this paragraph shall, on conviction, be liable to a fine 

not exceeding one thousand dollars.to imprisonment for a term not exceed- 
ing one year, or to both such fine and imprisonment. 

(12) Any person who between the hours of seven o'clock in the even- 
ing and six o'clock of the next following morning transports by any vehicle 
outside any Municipality, Town Board area, Town Council area or gazetted 
village any restricted article or any foodstuff or any footwear or clothing 
shall be guilty of an offense against these Regulations. 
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(Amended by L..N. 680/18-12-52), 

Provided that the provisions of this paragraph shall not apply to fresh 
meat, fresh fish, shell fish, prawns, crabs, fresh vegetables, fresh fruit, 
live poultry or eggs, or to footwear or clothing when worn on the person 
or conveyed as bona fide personal baggage. 

(13) The District Officer or any Assistant Controller of Supplies 
may by order prohibit absolutely or except on such conditions and by any 
means of transport, public or otherwise, and during such hours as he 
shall specify, the movement of any restricted article or of any foodstuff 
on any public or private road and river, stream, channel or other water- 
way whatsoever, or on or within any territorial waters within his juris- 
diction. 

(Amended by L.N. 680/18-12-52). 

(14) When any restricted articles are being transported by road on 
any goods vehicle between the hours of six o’clock in the morning and seven 
o'clock in the evening, such articles shall be covered by a tarpaulin which 
shall be securely fastened down, 

(15) The Mentri Besar in a State and the Resident Commissioner in 
a Settlement or any officer appointed by him in writing in that behalf may 
by order require that the drivers of all vehicles transporting any restricted 
article or any foodstuff on such roads as shall be specified in such order 
shall carry a manifest in such form as he may prescribe, showing the nature 
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and quantity of such restricted articles or foodstuffs and their destination. 

(16) Any police officer and any hone guard authorized by the Officer- 
in-Charge of the Police district may: 

(a) stop any vehicle and require the driver or other person in 
charge thereof to declare whether any restricted article or any foodstuff 
is being carried therein, and to give such information as such officer or 
guard may consider necessary, and, if not satisfied with any declaration 
made in answer to such request, search such vehicle; 

(b) require the driver or the person in charge of such vehicle 
in which any restricted article or any foodstuff is being carried to com- 
ply with such directions as such officer or guard may consider necessary 
to ensure that such article is not used for an unlawful purpose or that such 
article reaches the place for which it is intended; 

(c) detain any restricted article or any foodstuff in any such 
vehicle for such time as may be necessary to ensure that such article is 
not used for an unlawful purpose; 

(d) seize any restricted article or any foodstuff in respect of 
which he suspects that an offense under this Regulation has been com- 
mitted or was attempted or intended to be committed. 

(17) Where any restricted article or article of foodstuff has been 
seized under the provisions of paragraph (16) of this Regulation, then: 

(a) if, within four weeks of such seizure, no proceedings are 



232 




instituted against any person for an offense in relation to such restricted 
article or other foodstuff they shall be restored to the person from whom 
they were seized if he can be founti and, if not, shall be disposed of as 
may be directed by a Magistrate; 

(b) if, within four weeks of such seizure, such proceedings are 
instituted against any person, such restricted article or other foodstuff 
may be forfeited or otherwise disposed of in such manner as the Court 
may direct: 

Provided that if such restricted article or other foodstuff is of a 
perishable nature and likely to decay it may be disposed of forthwith by 
the officer who has seized them, and any proceeds of such sale shall be 
dealth with in the manner prescribed in this Regulation for the disposal 
of a restricted article or other foodstuff. 

(18) Any person who, in answer to any request made in pursuance 
of paragraph (16) of this Regulation, makes any declaration or gives any 
information which is false, or is not in possession of a lorry manifest 
where such manifest has been ordered, in accordance with the provisions 
of paragraph (15) of this Regulation, shall be guilty of an offense against 
these Regulations, and if the false declaration is with respect to any re- 
stricted article carried in any vehicle, such article and such vehicle shall 
he liable to seizure and shall, on conviction of such person, in addition 
to any other penalty, be forfeited whether or not such person is or is not 
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the owner thereof* 

(19) The driver or person in charge of any vehicle carrying any re- 
stricted article or foodstuff* who, unless obliged by something over which 
he has no control or unless he is required so to do by a police officer or 

a home guard: 

(a) stops the vehicle outside the limits of a municipality, a town 
board, a local council area or a gazetted village other than at a place to 
which any goods in the vehicle have been consigned or at which they are 
intended to be delivered; or 

(b) deviates from the route normally followed in reaching the 
place to which any goods in the vehicle have been consigned or at which 
they are intended to be delivered; or 

(c) unloads any restricted article or foodstuff or permits any 
such article or foodstuff to be deposited at any place other than the place 
to which it has been consigned or at which it was intended to be delivered, 
shall be guilty of an offense against these Regulations. 

(20) Any police officer, and any Guard, Under-Guard or Ticket 
Collector appointed and employed under the provisions of sub-section (3) 
of section 3 of the Railway Ordinance, 1948, may: 

(a) open and examine any parcel or package in the possession 
of any passenger on any train if he has reason to believe that such parcel 
or package contains any restricted article which he suspects is intended to 
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be made available to any person who intends, or is about, to act or has 
recently acted, in a manner prejudicial to the public safety or the mainten- 
ance of public order, and if on examination he finds that such parcel or 
package contains any restricted article he may detain such parcel or pack- 
age until such passenger reaches his destination; and 

(b) without warrant, arrest any passenger on a train who throws 
or is about to throw from the train any package or parcel which he suspects 
contains any restricted article, 

(21) (i) The District Officer of any district may: 

(a) prohibit trading or selling by itinerant vendors in any 
place in his district outside the limits of a municipality, a town board, a 
local council area or a gazetted village; 

(b) restrict trading or selling by itinerant vendors outside 
the limits of a municipality, a town board, a local council area or a gazetted 
village to such places as he may think fit; 

(c) prohibit the sale of any article by itinerant vendors in 
any part of his district outside the limits of a municipality, a town board, 
a local council area or a gazetted village. 

(ii) Any person who contravenes any prohibition or restriction 
imposed under sub-paragraph (i) of this paragraph shall be guilty of an 
offense against these Regulations. 

(Amended by L.N. 654/22-11-51, jL.N. 196/17-4-52 and Reg. substituted 
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by UN. 513/11-9-52). 

17F . (1) The Mentri Besar in any State and the Resident Commissioner 
in a Settlement may, if he considers it in the public interest so to do, by 
order under his hand, direct that any person shall: 

(a) within such period as may be specified in the order, move 
from the area in the State or Settlement where he is residing to such other 
area as may be specified in the order; or 

(b) not move outside the limits of any area specified in the 

order, 

and such order shall also apply to such dependants normally residing with 
the person in respect of whom the order is made as are specified therein: 
Provided that no order directing that a person shall reside in another 
State or Settlement shall be made without the concurrence of the Mentri 
Besar or Resident Commissioner of such State or Settlement. 

(2) Any order made under this Regulation shall be effective for such 
period as may be specified in the order and may contain such conditions, 
regarding reporting to the Police of otherwise, as the Mentri Besar, or 
Resident Commissioner, as the case may be, may deem expedient. 

(3) So long as any order made under this Regulation is effective no 
person affected thereby shall leave the area to which he has been ordered 
to move or remain in, as the case may be, without the written permission 
of the Office r-in-Charge of the Police District of such area, and any such 
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written permission may contain such conditions as the Officer giving the 
same may deem expedient. 

(4) A person against whom an order under this Regulation has been 
made may be paid such subsistence allowance, (if any) for himself and any 
dependants affected by the order, as to the Mentri Besar or Resident Com- 
missioner, as the case may be, may seem just. 

(5) Any person who fails to comply with an order made under this 
Regulation or who contravenes any condition contained in such order or any 
condition contained in a written permission granted under paragraph (3) 

of this Regulation, shall be guilty of an offense and on conviction shall be 
liable to a fine not exceeding one thousand dollars or to imprisonment not 
exceeding one year or to both such fine and imprisonment. 

17FA . (1) The Mentri Besar in a Malay State and the Resident Commissioner 
in a Settlement may, if he considers it expedient in the public interest so 
to do, make an order, which shall be published in the Gazette, declaring 
any area within the State or Settlement to be a controlled area; and in the 
same or any subsequent order may declare any specified part of such con- 
trolled area to be a residential part. 

(2) Every such order shall declare: 

(a) that after the expiration of a period to be specified in the 
order (which shall not be less than seven days from the date thereof) and 
subject to any exemption for which provision may be made by the same or 
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by a subsequent order and to any conditions upon which such exemption 
may be granted* no person shall reside or continue to reside in any part 
of a controlled area other than a residential part; 



(b) that between such hours or at such times as may be specified 
in the order and subject to any exemption for which provision may be made 
by the same or by a subsequent order and to any conditions upon which such 
exemption may be granted, no person shall be in any part of the controlled 
area other than a residential part. 

(Amended by L.N. 98/26-2-53). 

(3) Any person who contravenes the provisions of an order made 
under this Regulation shall be guilty of an offense against these Regulations. 

(4) This Regulation shall not apply to: 

(a) members of the Federal Executive or Legislative Councils; 

(b) members of any State Executive Council or Council of State; 

(c) members of any Settlement Nominated Council or Settle- 
ment Council; 

(d) any police officer or any member of Her Majesty's Naval, 
Military or Air Forces or any Local Forces established under any written 
law; 

(e) any person or class of persons exempted from the provisions 
of this Regulation by the Officer-in-Charge of the Police District. 

(Added by L.N. 98/26-2-53). 
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18. (1) If, as respects any place or premises, it appears to a Chief 

Police Officer to be necessary or expedient in the interests of public 
safety or order, or for the maintenance of supplies or services essential 
to the life of the community, that special precautions should be taken to 
prevent the entry of unauthorized persons, he may by order declare such 
place or premises to be a protected place for the purposes of these Regu- 
lations, and so long as the order is in force, no person shall, subject to 
any exemptions for •which provision may be made in the order, be in that 
place or those premises without the permission of such authority or 
person as may be specified in the order. 

Any place or premises in relation to which an order made under this 
Regulation is in force is hereinafter referred to as a "protected place," 

(2) Where, in pursuance of this Regulation, any person is granted 
permission to be in a protected place, that person shall, while acting under 
such permission, comply with such directions for regulating his conduct 

as may be given by the Chief Police Officer or by the authority or person 
granting the permission. 

(3) Any police officer or any person authorized in that behalf by the 
occupier of the premises may search any person entering or seeking to 
enter, or being in, a protected place, and may detain any such person for 
the purpose of searching him. 

(4) If any person is in a protected place in contravention of this Regu- 
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la t ion, or while in such a place, fails to comply with any directions 
given under this Regulation, then, without prejudice to any proceedings 
which may be taken against him, he may be removed from the place by any 
police officer or any person authorized in that behalf by the occupier of 
the premises. 

(5) Any person who is in a protected place in contravention of this 
Regulation, or who on being challenged by a police officer, wilfully fails 
to stop or who unlawfully refuses to submit to search, shall be guilty of an 
offense against these Regulations. 

(Substituted by L.N. 293/15-5-52). 

(6) It shall be lawful for the Chief Secretary to take or cause to be 
taken such steps as he may deem necessary for the protection of any pro- 
tected place, and such steps may extend to the taking of defensive measures 
which involve or may involve danger to the life or any person entering or 
attempting to enter the protected place. Where any measures involving 
such danger as aforesaid are adopted, the Chief Police Officer of the State 
o)r Settlement in which the protected place is situated shall cause such pre- 
cautions to be taken, including the prominent display of warning notices, 

as he deems reasonably necessary to prevent inadvertent or accidental 
entry into any such dangerous areas, and, where such precautions have 
been duly taken, no person shall be entitled to compensation or damages 
in respect of injury received or death caused as a result of any unauthorized 
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entry into any such protected place or dangerous area. 

(7) For the purposes of this Regulation "police officer" shall include: 

(a) any member of Her Majesty's Naval, Military or Air Forces 
or of any Local Forces established under any written law; 

(b) any prison officer and any officer employed in any place of 
detention specified in an order made under Regulation 17 of these Regula- 
tions; 

(c) any other person performing the duties of guard or watchman 
in a protected place the appointment of whom has been either specially or 
generally authorized by a Chief Police Officer. 

^ ■* m 

19. (1) If* as respects any area, it appears to a Chief Police Officer 

to be necessary or expedient that special precautions should be taken to 
prevent malicious injury to persons or property, he may, by order, declare 
such area to be a special area for the purposes of these Regulations. Any 
area in relation to which an order made under this Regulations is in force 
is hereinafter referred to as a "special area," 

(2) It shall be the duty of any person in a special area to stop and 
submit to search by an officer when called upon so to do, and if any such 
person fails to stop when challenged or called upon to stop by an officer 
he shall be guilty of an offense against these Regulations and may be 
arrested by such officer without warrant. 

(Amended by L.N. 293/15-5-52). 
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(3) For the purposes of this Regulation "officer" means any police 
officer or any member of Her Majesty's Naval, Military or Air Forces 
or of any Local Forces established under any written law, 

12A. (1) The Mentri Besar in any Malay State and the Resident Com- 
missioner in any Settlement, if he considers it necessary or expedient in 
the public interest so to do, may, by order to be published in the Gazette, 
declare any area within the State or Settlement to be a danger area, 

(2) The limits and extent of every danger area shall be demarcated 
at the site by such means as will, in the opinion of the Mentri Besar or 
Resident Commissioner, as the case may be, make apparent to persons 
in or about the area concerned that such area has been declared a danger 
area. 

(3) No person shall enter or remain in a danger area and any person 
who fails to comply with the provisions of this paragraph shall be guilty 

of an offense against these Regulations: 

Provided that the provisions of this paragraph shall not apply to 
members of the security forces in the performance of their duty or to any 
person accompanied by such member. 

(4) Any member of the security forces may within a danger area 
take such measures, including means dangerous or fatal to human life, as 
he considers necessary to ensure that no person prohibited from entering 
or remaining in a danger area shall enter or remain in such area. 
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(Amended by L. N. 98/26-2-53). 

(5) No claim of any kind shall accrue to, or in respect of any injury 
sustained by, any person as a result of his having entered or remained ih 
a danger area in contravention of the provisions of paragraph (3) of this 
Regulation: 

Provided that the provisions of this paragraph shall not preclude 
the compensation authority provided by the Emergency (Civilian Injuries 
Compensation) Regulations, 1949, from awarding compensation under such 
Regulations, if, in the particular circumstances under which a person sus- 
taining the injury, entered or remained in a danger area, such authority 
considers it equitable to award such compensation. 

(6) Where any land, building or other immovable property is within 
a danger area, a claim for compensation in respect of such land, building 
or other immovable property may be made in the manner provided by Re- 
gulation 53 of these Regulations. 

(7) In this Regulation "security forces" includes the Police Force, 
persons commissioned or appointed under the Essential (Special Constabu- 
lary) Regulations, 1948, and the Emergency (Auziliary Police) Regulations, 
1948, Her Majesty*s Naval, Military and Air Forces and any Local Forces 
established under any written law in force in the Federation. 

(Reg. added by L.N. 29/2-2-52). 

m m m 

19B. (1) The Mentri Besar in a State or the Resident Commissioner in a 
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Settlement may, by notification in the Gazette, declare any fence or barrier 
surrounding any area that may be defined or specified in such notification 
to be a perimeter fence for the purpose of this Regulation, 

{2) Where any such area is surrounded by two or more fences or 
barriers separated from each other by intervals, all such fences and barriers, 
together with the land lying between them, shall be deemed to be one fence 
for the purpose of this Regulation, 

(3) When any fence or barrier has been declared a perimeter fence 
under this Regulation and such declaration has not been cancelled, such 
perimeter fence shall for the purposes of this Regulation be deemed to con- 
tinue to exist notwithstanding any physical gap or defect therein, whether 
arising from injury to or lack of repair of such fence or otherwise, 

(4) The Mentri Besar or Resident Commissioner, as the case may be, 
shall cause to be provided in any perimeter fence one or more gates or 
entrances, hereinafter referred to as "entry points," to enable persons 

to pass in and out of the area concerned. Such entry points shall be deemed 
for the purposes of this Regulation to form part of the perimeter fence. 

(5) Any person who crosses or attempts to cross, or passes or at- 
tempts to pass, any article over, through or under any perimeter fence, 
except as approved in paragraph (7) of this Regulation, or who damages or 
attempts to damage or tamper with any such fence, or any part thereof, 
or any gate or movable barrier at any entry point, shall be guilty of an 
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offense against these Regulations. 

(6) The Mentri Besar or the Resident Commissioner, as the case 
may be, may cause to be taken such steps as he may deem necessary to 
prevent any person crossing any such perimeter fence or passing any article 
over, through or under such fence and such steps may extend to the taking 
of defensive measures which involve or may involve danger to the life of 
any such person, provided, that where any such measures are taken in a 
place not on, under or within the perimeter fence itself, such precautions 
shall be taken, including the prominent display of warning notices, as may 
be reasonably necessary to prevent inadvertent or accidental entry into 

any such place, 

(7) Without prejudice to the provisions of any other written law or 
any order made thereunder, any person may enter or leave or may convey 
any article into or from any area surrounded by a perimeter fence through 
any entry point therein at a time when such entry point is opened by order 
of the Officer-in-Charge of the Police District in which such area is 
situated. 

(8) In addition to any other powers conferred upon him by these Regu- 
lations or under any written law, any Police Officer, or any member of 
Her Majesty’s Armed Forces, or of any Local Forces established under 
any written law, or any other person directed by the Chief Police Officer 

of the State or Settlement in which such perimeter fence is situated to 
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guard such perimeter fence, may arrest without warrant any person com- 
mitting an offense against this Regulation. 

(9) No compensation or damages shall be payable in respect of any 
injury received or death caused as a result of any defensive measure au- 
thorized under paragraph (5) of this Regulation, unless the Chief Secretary 
shall certify that such compensation or damages in the circumstances of 
the particular case is just and equitable. 

(10) Nothing in paragraph (5) of this Regulation shall apply to any 
police officer, member of Her Majesty's Armed Forces, or of any Local 
Forces established under any written law, acting in the course of duty or 
to any other person authorized on that behalf by the Officer-in-Charge of 
the Police District in which the area is situated, or by any other police 
officer empowered by the Officer-in-Charge of the Police District, 

(11) The provisions of paragraph (6) of Regulation 40 of these Regu- 
lations shall apply to any area surrounded by a perimeter fence as if such 
area had been declared a "Food Restricted Area" under Regulation 17EA 
of these Regulations, For the purpose of any clearance prder made under 
such paragraph, the outer boundary of such fence shall be deemed to be 
the perimeter of the area: 

Provided that any such clearance order may also be made in respect 
of any land lying within such area within a distance of fifteen yards from 
the inner boundary of such perimeter fence. 
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(Reg. added by L.N. 239/15-5-52). 

20. (1) Every person within any police district or part thereof which 
may be designated by order by the Officer-in-Charge of the Police District 
shall remain within doors, or within such area as may be defined in the order, 
between such hours as may be specified in the order unless in possession 

of a written permit in that behalf issued by a police officer of or above 
the rank of Sub-Inspector. 

(Amended by L.N. 106/6-3-52). 

(2) This Regulation shall not apply to: 

(a) members of the Federal Executive or Legislative Councils; 

(b) members of any State Executive Council or Council of State; 

(c) members of any Settlement Nominated Council or Settlement 

Council; 

(d) any police officer or any member of Her Majesty's Naval, 
Military or Air Forces or of any Local Forces established under any writ- 
ten law when on duty; 

(e) any person or class of persons exempted from the provisions 
of this Regulation by the Officer-in-Charge of the Police District. 

(Amended by L.N. 680/18-12-52), 

21. The Officer-in-Charge of a Police District may, by order in writing, 
exclude any person or persons from the police district under his charge 
or from any part thereof. 



247 




22, (1) Any meeting or assembly of five or more persons in any place 
whatsoever may be ordered to disperse by any police officer of or above 
the rank of sergeant, 

(2) Any such police officer may use such force as may be necessary 
to disperse any such assembly, 

PART VII 

ARREST AND SEARCH 

23, Any police officer may without warrant arrest any person suspected 
of the commission of an offence against these Regulations, or of being a 
person ordered to be detained under Regulation 17 of these Regulations, 

24 f (1) Any police officer may without warrant arrest any person in re- 

spect of whom he has reason to believe that there are grounds which would 
justify his detention under Regulation 17 of these Regulations, Any such 
person may be detained for a period not exceeding twenty-eight days pend- 
ing a decision as to whether an order for his detention under the said Regu- 
lation 17 should be made. 

(2) Any person detained under the powers conferred by this Regu- 
lation shall be deemed to be in lawful custody and may be detained in any 
prison, or in any police station, or in any other similar place authorized 
generally or specially by the Chief Secretary. 

25. (1) If any person, upon being questioned by a police officer, fails to 

satisfy the police officer as to his identity, or as to the purposes for which 
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he is in the place where he is found, the police officer may, if he suspects 
that such person intends, or is about, to act, or has recently acted, in any 
manner prejudicial to the public safety or the maintenance of public order, 
arrest him and detain him pending inquiries. 

(2) No person shall be detained under the powers conferred by this 
Regulation for a period exceeding twenty-four hours, except with the au- 
thority of the Officer-in-Charge of the Police District concerned or, sub- 
ject as hereinafter provided, for a period of forty-eight hours in all: 

Provided that if such an Cfficer-in-Charge of a Police District is 
satisfied that the necessary inquiries cannot be completed within the period 
of forty-eight hours, he may authorize the further detention of the person 
detained for an additional period not exceeding fourteen days but shall, on 
giving any authority, forthwith report the circumstances to the Chief Police 
Officer of the State or Settlement concerned. 

(3) Any person detained under the powers conferred by this Regu- 
lation shall be deemed to be in lawful custody and may be detained in any 
prison, or in any police station or in any other similar place authorized 
generally or specially by the Chief Secretary. 

26 . Any document which purports to be a warrant or an order made in 
the Colony under any Regulation or other written law in force in the Colony 
and similar or equivalent to Regulation 17 of these Regulations and which 
has been received from any police bfficer or other Government officer of 
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the Colony, shall be enforceable as if it were an order which has been duly 
made under Regulation 17 of these Regulations; and if the person named in 
such order enters or is within the Federation such order may be enforced 
acordingly by arrest and detention under these Regulations. 

m • m 

27. The powers conferred upon police officers by Regulation 29 of these 
Regulations may be exercised by any member of Her Majesty's Naval, 
Military or Air Forces, or of any Local Forces established under any 
written law, of or above the rank of warrant officer, and the powers con- 
ferred upon police officers by Regulation 23, 24(1), 25(1) and 30(1) of these 
Regulations may be exercised by any member of Her Majesty's Naval, Mili- 
tary or Air Forces, or of any Local Forces established under any written 
law, or any other person performing the duites of guard or watchman in a 
protected place or generally authorized by a Chief Police Officer. 
(Substituted by L.N. 464/19-8-52). 

my . 

27A . The powers conferred by Regulation 3QA may be exercised by any 
member of Her Majesty's Naval, Military or Air Forces, or of any Local 
Forces established under any written law, when on duty; and, where any 
authority is required for the exercise of such powers, such authority may 
be given by any member of such forces of or above the rank of warrant 
officer, 

(Reg. added by L.N. 239/15-5-52). 

m m m 

28. (1) Notwithstanding anything to the contrary contained in any written 
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law, it shall he lawful for any officer in order: 

(a) to effect the arrest of any person whom he has, in all the cir- 
cumstance of the case, reasonable grounds for suspecting to have com- 
mitted an offense against Regulations 4, 5, 6A, 18, 19 or 19-A ; or 

(b) to overcome forcible resistance offered by any person to such 

arrest; or 

(c) to prevent the escape from arrest or the rescue of any per- 
son arrested as aforesaid, 

to use such force as, in the circumstances of the case, may be reasonably 
necessary, which force may extend to the use of lethal weapons, 

{Amended by L.N. 239/18-5-52). 

(2) Every person arrested for any of the offenses mentioned in para- 
graph (1) of this Regulation shall, as soon as possible after his arrest, be 
clearly warned by an officer of his liability to be shot at if he endeavours 
to escape from custody. 

(3) For the purposes of this Regulation "officer" means any police 
officer or any member of Her Majesty's Naval, Military or Air Forces 
or of any Local Forces, including the Home Guard, established under any 
written law, and includes any other person performing the duties of guard 
or watchman in a protected place the appointment of whom has been either 
specially or generally authorized by a Chief Police Officer. 

(4) Nothing in this Regulation contained shall derogate from the 
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right of Private Defense contained in sections 96 to 106, inclusive, of the 
Penal Code. 

(5) Any act or thing done before the coming into force of this Regu- 
lation which would have been lawfully done if this Regulation had been in 
force, shall be deemed to have been lawfully done under this Regulation. 
(Amended by L.N, 239/15-5-52). 

Power of Search 

29 . (1) Any police officer of or above the rank of Sub-Inspector may with- 
out warrant and with or without assistance; 

(a) enter and search any premises; 

(b) stop and search any vehicle or individual, whether in a public 
place or not, 

if he suspects that any evidence of the commission of an offense is likely 
to be found on such premises or individual or in such vehicle and may seize 
any evidence so found. 

(Amended by L.N. 122/20-3-52). 

(2) No woman shall be searched under this Regulation except by a 
woman. 

Power of search for an seizure of offensive weapon 

30. (1) Any police officer may without warrant; 

(a) enter and search any premises; 

(b) stop and search any vessel, vehicle or individual, whether 



252 




in a public place or not, 

if be suspects that any offensive weapon of any nature whatsoever, or any* 
thing which can be adapted or used as an offensive weapon, is likely to be 
found on such premises or individual or in such vessel or vehicle, and 
may seize any weapon or thing so found. 

(2) No woman shall be searched under this Regulation except by a 
woman. 

Power to board and search vessels 

30A . (1) Without prejudice to the provisions of any other written law, any 
police officer, any officer of the Customs Department or any officer of the 
Immigration Department may, when on duty and on the authority of a police 
officer not below the rank of Inspector or of an officer of the Customs De- 
partment not below the rank of Junior Customs Officer of an officer of the 
Immigration Department not below the rank of Deputy Assistant Controller 
of Immigration, as the case may be, stop, board and search any vessel not 
being or having the status of a ship of war and may remain or board so long 
as such vessel remains within the waters of the Federation. 

(2) Any police officer, any officer of the Customs Department or any 
officer of the Immigration Department searching a vessel under the pro- 
visions of paragraph (1) of this Regulation may seize any evidence found 
therein of the commission of any offense under the provisions of any written 
law for the time being in force. 
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(3) The master or person in charge of a vessel who fails to stop 
such vessel when required so to do under this Regulation and any person 
resisting or hindering or in any way obstructing any police officer or officer 
of the Customs Department or of the Immigration Department searching 
a vessel or seizing any evidence under this regulation shall be guilty of 
an offence against these Regulations. 

(Reg. added by L.N. 122/20-3-52). 

PART VIH 

POWERS OF SEIZURE AND TAKING POSSESSION OF PROPERTY 
31. (1) Without prejudice to the provisions of Regulation 36 of these Regu- 

lations, any police officer of or above the rank of sergeant and any mem- 
ber of Her Majesty's Naval, Military or Air Forces, or of any Local 
Forces established under any written law, of or above the rank of Warrant 
Officer or any member of any Local Forces established under any written 
law authorized in writing in that behalf by the Mentri Besar of a State or 
the Resident Commissioner of a Settlement may seize any rice or any other 
article of food which by reason of its quantity or its situation is or is likely 
to or may become available to any persons who intend, or are about, to act, 
or have recently acted, in a manner prejudicial to public safety or the 
maintenance of public order. 

(Amended by L.N. 98/26-2-53). 

(2) Any such police officer or member of such Forces as aforesaid 
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may without warrant: 

(a) enter and search any premises; 

(b) stop and search any vessel, vehicle or individual, whether in 
a public place or not, 

if he suspects that any rice or other food liable to seizure under this Regu- 
lation is likely to be found on such premises or individual or in such 
vessel or vehicle. 

(3) Any rice or other food seized under this Regulation shall be de- 
livered to a District Officer who may either retain possession thereof and 
pay compensation therefor or may make such arrangements as he may 
think fit for the return of such rice or other food to the person from whom 
the same was seized in such quantities at such intervals and over such 
period as he may deem expedient: 

Provided that where a District Officer is satisfied that any rice or 
other food delivered to him under this paragraph was in the possession of 
or was intended for the use of any persons who intended, or are about, to 
act, or have recently acted in a manner prejudicial to public safety or the 
maintenance of public order, he may order such rice or other food to be 
forefeited and in such case no compensation shall be payable in respect 
thereof. 

(4) In the event of any dispute as to the amount of compensation 
payable in respect of any rice or other food retained under paragraph (3) 
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of this Regulation, such compensation shall be assessed in the manner 
provided in Regulation 53 of these Regulations. 

(5) Any person aggrieved by an order of a District Officer under 
the proviso to paragraph (3) of this Regulation may appeal to the Mentri 
Besar of the State or Resident Commissioner of the Settlement, as the 
case may be, whose decision shall be final. 

32. (1) Without prejudice to the provisions of Regulation 35 of these 

Regulations, any police officer of or above the rank of sergeant, or any 
member of Her Majesty's Naval, Military or Air Forces, or of any Local 
Forces established under any written law, of or above the rank of Warrant 
Officer, may seize and occupy any building or other structure, whether 
permanent or temporary, and any land pertaining thereto, which he has 
reasonable cause to believe: 

(a) belongs to or has been used by any person or persons who 
intend, or are about, to act or have recently acted, in a manner prejudicial 
to public safety or the maintenance of public order; or 

(b) belongs to or is occupied by any person who is harbouring 
or has harboured or whose servant or agent by whom he Is in occupation is 
harbouring or has harboured any person or persons who intend, or are 
about, to act or have recently acted, in a manner prejudicial to public safety 
or the maintenance of public order. 

(2) Every seizure under this Regulation shall be reported as soon 
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as practicable to the Mentri Besar or Resident Commissioner, as the 
case may be, of the State or Settlement in which such building or structure 
is situated, and such Mentri Besar or Resident Commissioner may, if 
satisfied that such building or structure belongs to or has been used by 
any such person or persons as are mentioned in paragraph (1) of this 
Regulation, by order direct the forfeiture of such building or structure to- 
gether with any land pertaining thereto, and in such case no compensation 
shall be payable in respect thereof: 

Provided that the Mentri Besar or Resident Commissioner, as the 
case may be, shall waive or remit subject to such conditions as he may 
think fit to impose the forfeiture of such building or structure and the land 
pertaining thereto if the owner thereof satisfies the Mentri Besar or Resi- 
dent Commissioner, as the case may be, that the building'or structure was 
used by persons who intend, or are about, to act, or have recently acted, 
in a manner prejudicial to the public safety and the maintenance of public 
order, or that such persons were being or had been harboured by his 
servant or agent, as the case may be, without his knowledge or consent 
and that he exercised all due diligence to prevent such building or struc- 
ture being so used or the harbouring of such persons, as the case may be. 

(3) For the purposes of paragraph (2) of this Regulation land per- 
taining to a building or structure means the land on which such building 
or structure stands together with such land adjacent thereto as, in the 
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opinion of the Mentri Besar or Resident Commissioner concerned, is used 
or enjoyed in connection with the occupation of the building or structure. 
Where a part only of the land comprised in one document of title is for- 



feited under the provisions of this Regulation, the order of forefeiture shall 
define as far as is practicable the limits of the part so forfeited and the 
approximate area thereof. 

(4) Where under paragraph (2) of this Regulation any land comprised 
in any document of title is forfeited in any State, then: 

(a) a copy of the order of forfeiture shall be served on the proper 
registering authority and an entry to the effect that the land has been for- 
feited shall be made by the proper registering authority upon the register 
document of title relating to such land; and 

(b) the person in whose possession the issue document of title 
may be shall deliver up the same on demand to the proper registering 
authority for cancellation; and 

(c) upon the cancellation of the existing document of title for 

any unforfeited part or parts of the land comprised in the cancelled document 
of title shall, upon payment of any necessary survey and other fees by the 
proprietor, be prepared and registered and the new issue document of 
title in respect of such unforfeited part or parts shall be issued to the 
person entitled thereto. 

(5) Where under paragraph (2) of this Regulation any land is forfeited 
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in any Settlement the Registrar of Deeds of the Settlement in which such 
land is situated shall make an entry in the books of the Registry that such 
land has vested in the Crown. 



PART IX 

POWERS OF CONTROL 

39. (1) Any Officer in Charge of a Police District or any person duly 

authorized by any such Officer may be order, or by giving directions, 
or in any other manner, regulate, restrict, control or prohibit the use 
of any road or water-way by any person or any vehicle or close any 
road or water-way. 

(2) Any Officer in Charge of a Police District may, by the issue 
of permits to which conditions may be attached or in any other manner, 
regulate, restrict, control or prohibit the travelling by any person in 
any train, motor car, motor bus or vehicle of any description, and 
may similarly regulate, restrict, control or prohibit the travelling by 
any person in any vessel. 
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3 . Singapore De t ention Legislation, 1955 

The Singapore Legislative Assembly in 1955 passed two laws which 

greatly increased the power of local authorities to detain. One was the 

Preservation, of Public Security Ordinance (1955), and the Criminal Law 

55 

(Temporary Provisions) Ordinance, 1955. 

a. Preservation of Public Security Ordinance, 1955 

The Preservation of Public Security Ordinance, as amended 
in 1959, provides in Section 3 as follows: 

"If the Governor in Council is satisfied with respect 
to any person that, with a view to preventing that person 
from acting in any manner prejudicial to the security of 
Malaya or the maintenance of public order therein or the 
maintenance therein of essential services, it is necessary 
so to do, the Chief Secretary shall by order under his 
hand make an order directing that such person be detained 
for any period not exceeding two years." 

This ordinance intended that appeals from such detention should go to a 
special Appeal Tribunal established under Section 6, which hears such 



55. For a discussion of the unsuccessful use of Habeas Corpus by de- 
tainees under these acts, see John Tan Choir-Yong, Habeas 
Corpus in Singapore , 2 Malaya Law Review 325 (I960). The Acts 
*hemselves are set out in sections b and c following. 
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appeals in camera, examines secret documents which the Government 

can refuse to produce in open court, and whose decisions, under Section 

56 

5(4) are "final and shall not be called into question in any court." 

Section 3(4) allows the Chief Secretary to impose in lieu of detention 

certain conditions under which the person concerned may remain at 
57 

liberty. These conditions are limited to (1) restrictions in regard to 
the person's place of residence (2) the imposition of a house curfew, (3) 
orders to notify his movements to a specified authority, and (4) prohibi- 
tions against traveling beyond the limits of Singapore Island. 

Section 4 gives the Chief Secretary power to impose the same con- 
ditions as part of his power to suspend an order of detention. 

The powers of the Appeal Tribunal to impose conditions are as 
limited as those of the Chief Secretary. 

Under Section 7 the Appeal Tribunal "may in its discretion revoke. 



56. An example of an action of the Appeal T ribunal appeared in the Singa- 
pore Tribunal of Nov 16, 1957: "These two detainees (Fu and Lee) 

have been established to our satisfaction as having been closely 
associated with a Chinese newspaper Sin Pao, which for several 
years has been expressing pro-Comrnunist views to the detriment 
of the security ol Singapore. 

"In view of the fact that each of the detainees is an elderly man, 
and each furthermore is in a bad state of health, we do not feel that 
today they constitute a danger to security, particularly as the news- 
paper to which they previously contributed has now ceased publica- 
tion following Government action." Cited in Soon, supra note 3. 



57. For a discussion of the conditions which are or can be imposed see 
Alice T. K. Soon, "Conditional Release" Under the Preservation of 
Public Security Ordinance, 1 Malaya JLaw Review 341 (1959). 
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amend or confirm an order or direction made by the Chief Secretary, and 
when it so amends or confirms such an order or direction, may make with 
regard thereto, such recommendations, if any, as it shall think fit." 

The Preservation of Public Security (Amendment) Ordinance (I960) 

extended the operation 6f the Preservation of Public Security Ordinance 

58 

(1955) for a further period of five years. It amends the principal Ordi- 
nance by substituting for the Appeal Tribunal and Advisory Committee to 
consider and make recommendations with respect to any objections against 
an order or direction of the Minister. It is to be noted that while the de- 
cision of the Appeal Tribunal must be carried out by the minister, the 
recommendations of the Advisory Committee need not necessarily be 
followed. 

b. The Criminal Law (Temporary Provisions) Ordinance, 1955 
Section 47 . 

59 

Whenever the Minister is satisfied with respect to any person, 
whether such person be at large or in custody, that such person has been 
associated with activities of a criminal nature, the Minister may with the 



58. 2 Malaya Law Review 143 (I960). 

59. "is satisfied^' is rather broad wording, giving no objective standard 
as to the reasonableness of such satisfaction. It would be desirable 
that in such circumstances the detainee be informed of the factual 
bases upon which such satisfaction is based so that he may 'rebutt it 
where an error has occurred or may be released when the facts 
themselves have changed. 
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consent of the Public Prosecutor - - 

(a) If he is satisfied that it is necessary that such person be 
detained in the interests of public safety, peace and good order, by 
order under his hand direct that such person be detained by him for any 
period not exceeding one year from, the date of such order; or 

(b) if he is satisfied that it is necessary that such person be 
subject to the supervision of the police, by order direct that such per* 
son be subject to the supervision of the police for any period not exceed- 
ing three years from the date of such order. 

Section 55 (1). 

Any police officer may without warrant arrest and detain pending 
enquiries any person in respect of whom he has reason to believe there 
are grounds which would justify the detention of such person under Sec- 
tion 47 of this Ordinance. 

Section 53. 

Nothing in this Ordinance or in any rules made under Section 59 of 
this Ordinance shall require the Minister or any public servant to dis- 
close facts which he considers it to be against the public interest to dis- 
close. 

Amendment No. 2 (I960) extends for the operation of this Ordinance 
for a further period of five years. It retains for the Minister power, in 
appropriate cases, to make an order directing a person to be under police 
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supervision for a period not exceeding three years, in lieu of making a 
60 

detention order. 

4. Preventive Crimes Ordinance, 1959 

Since the insurgents are generally looked upon as criminals, 
laws designed for normal crimes can also be applied to them. Such a 
law is the Singapore Prevention of Crime Ordinance, 1959.^ 

The Ordinance provides for the registration of people reasonably 
suspected of being members of secret societies, of being members of 
gangs of robbers, or engaged in the drug or white slave traffic or in 
gaming. Persons registered may be subjected to police supervision 
for terms of up to five years, which supervision may be renewed for 
further periods of up to five years. A registered person subject to police 
supervision may also be subjected to severe restrictions upon his liberty 
of movement, and non- compliance with such restrictions is punishable 
with a maximum of five years and a minimum of two years imprison- 
ment. A registered person is prohibited from consorting with other regis- 
tered persons and is liable to double penalties if he commits crimes of 



60. 2 Malaya Law Review 143 (I960). Two hundred persons were in pre- 
ventive detention in 1958. One hundred were so detained in 1961. 
Hidsling, The First Five Years of the Federation of Malaya Con- 
stitution, 4 Malaya Law Review 183 at 184-185 (1942). 

61. The following discussion is based on Davis, Prevention of Crime 
Ordinance, 1959, 1 Malaya Law Review 163-164 (1959). 
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violence 



A person may be placed on the register when the Minister for In- 
ternal Affairs has confirmed a recommendation to that effect by an in- 
quiry officer. An inquiry officer may be anyone appointed by the Minister, 
but may not be a police officer. In conducting his inquiry the inquiry of- 
ficer is not bound by the rules of evidence, and may receive evidence in 
t]^e absence of the person who is the subject of the inquiry; if he does so, 
however, he should communicate the substance of such evidence to the 
person who is the subject of the inquiry, unless it is contrary to the pub- 
lic interest to do so. 

The Ordinance allows the police to arrest anyone without warrant 
if they have reason to believe that there are grounds which justify holding 
an inquiry into his case. Under the provisions of the Ordinance a suspect 
may be held in custody for six weeks, and in some cases ten days, until 
a decision Is made about him. 

The Ordinance is considerably less drastic than the Singapore Crim- 
inal Law (Temporary Provisions) Ordinance, 1955, and its 1958 and I960 
amendments. The Prevention of Crimes Ordinance refers only to a cer- 
tain restricted class of criminals; whereas the Criminal Law (Temporary 
Provisions) Ordinance applies to m. yone who, in the opinion of the Chief 
Secretary, has been associated with activities of a criminal nature. 
Secondly, while the Federation Ordinance imposes very considerable re- 
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strictions upon the freedom of a suspected person, it does not provide for 
his imprisonment. Under the Singapore Ordinance, however, a suspect 
may be detained for periods of six months at a time. 

62 

5. Protected A reas and Protected Places Ordinance, 1959 

There had hitherto been no provision in the laws of the Federa- 
tion j _ except under the Emergency Regulations (1951)/, relating to protec- 
ted areas and places. The object of this Ordinance is to make such a pro- 
vision for the maintenance of public security and order. The Ordinance 
empowers the Ministers to declare certain places protected areas or 
places. Any person who is in any protected area must comply with such 
directions regulating his movement and conduct as may be given by an 
authorized officer (defined in Section 2). No unauthorized person may 
enter a ''protected place" unless he is in possession of a pass card or 
permit. Due notice of any order made by the Minister must be given, and 
such order shall notwithstanding Section 22(1) of the Interpretation and 
General Clauses Ordinance, 1948, have effect as soon as notice has been 
given without publication in the Gazette. Power is also given to the Min- 
ister to cause defensive measures to be taken for the protection of pro- 
tected areas and places and such measures may involve danger to life of 
any person entering or attempting to enter such areas and places. How- 

62. 2 Malaya Law Review 136 (i960). 
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ever, warning notices must be prominently displayed so as to prevent in- 
advertent or accidental entry. Where the necessary precautions have been 
taken no claim for compensation or damages can be entertained in respect 
of any injuries received or death caused. 

An example of such an area was the forests surrounding the town of 
Sintok, Keddoh State, located near the border of Thailand. In 1962 the 

lumber and mining workers who went into this area were issued work passes 

63 

which were kept at the police post in Sintok and issued to the worker daily. 

If the security area encompassed farms, workers were escorted to 

and from the fields at harvest time and all foodstuffs were stored in central 

storage areas. Harvest fields were patrolled at night and flares were 

frequently fired over known danger spots, accompanied by sweeping machine 
64 

gun fire. 

The Protected Places and Areas Ordinance was amended in I960 in 



order to do away with any doubt under the original Ordinance as to the 

power of an authorized officer or person to search a vehicle or vessel 

65 

entering or seeking to enter or being in a protected place or area. 



63. Adkins, The Police and Resources Control in Counterinsurgency 
134 (1964). 

64. Id. at 135. 

65. 2 Malaya Law Review 136 (I960). 
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6. Federation of Malaya Internal Security Act (1960) ^ 

"Whereas action has been taken by a substantial body of persons 
to cause a substantial number of citizens to fear organized violence 
against persons and property: and whereas action has been taken and threatened 
by a substantial body of persons which is prejudicial to the security of 
Malaya: and whereas Parliament considers it necessary to stop or pre- 
vent that action. . . " 

There then follows 66 sections. The more important are as follows: 

Secs. 3-7 - Prohibits the existence of quasi-military organizations, 
illegal drilling, and the wearing of political or quasi-military uniforms. 

Section 8 - Sets out the preventive detention powers. It provides 
as follows; 

"If the Yang di-Pertuan A gong is satisfied with respect to any 
person that, with a view to preventing that person from acting in any man- 
ner prejudicial to the security of Malaya or any part thereof, it is neces- 
sary so to do, the Minister shall make an order— 

(a) directing that such person be detained for any period not 
exceeding two years; or 

(b) for all or any of the following purposes, that is to say- 



66. 2 Malaya Law Review 347 (I960). See also Sheridan, Malaya and 

Singapore, the Borneo Territories, the Development of Their Laws 
and Constitutions 60-63 (1961). 
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(i) for imposing upon that person restrictions as may be 
specified in the order in respect of his activities and the places of his 
residence and employment; 

(ii) for prohibiting him from being out of doors between 
such hours as may be specified in the order, except under the authority 
of a written permit granted by such authority or person as may be so 
specified; 

(iii) for requiring him to notify his movements in such 
manner at such times and to such authority or person as may be specified 
in the order; 

(iv) for prohibiting him from addressing public meetings 
or from holding office in, or taking part in the activities of or acting as 
adviser to any organization or association, or from taking part in any 
political activities; 

(v) for prohibiting him from traveling beyond the limits of 
the Federation or any part thereof specified in the order except in ac- 
cordance with permission given to him by such authority or person as may 
be specified in such order; and any order made under paragraph (b) of 
this subsection may by such order be required to be supported by a bond." 

Section 22 - Relates to subversive publications. It provides as 
follows; 

"(1) Where it appears to the Minister charged with responsi- 



269 




bility for printing presses and publications that any document or publication-- 

(a) contains any incitement to violence; or 

(b) counsels disobedience to the law or to any lawful order; 
or 



(c) is calculated or likely to lead to a breach of the peace, 
or to promote feeling of ill-will, or hostility between different races or 
classes of the population; or 

(d) is prejudicial to the national interest, public order, or 
security of the Federation, he may by order published in the Gazette pro- 
hibit either absolutely or subject to such conditions as may be prescribed 
therein the printing, publication, sale, issue, circulation or possession 
of such document or publication. 

(2) An order under subsection (1) may, if the order so provides, 
be extended so as— 

(a) in the case of a periodical publication, to prohibit the 
publication, sale, issue, circulation, possession or importation of any past 
or future issue thereof; 

(b) in the case of a publication which has or appears or 
purports to have issued from a specific publishing house, agency, or other 
source, to prohibit the publication, sale, issue, circulation or importation 
of any other publication which may at any time whether before or after the 
date of the order have or appear or purport to have issued from such 
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specified publishing hosse, agency or other source." 

Secs. 22-29 - Prohibits the circulation of material containing an 
incitement to violence, the spreading of false reports likely to cause 
public alarm, and the possession of subversive documents. 

Sec. 30 - Authorizes the search of premises, the stopping and search- 
ing of vehicles, and the seizure of prohibited documents and materials. 

Section 47 - Introduces the concept of security areas. It provides 
as follows: 

"(1) If in the opinion of the Yang di-Pertuan A gong public security 
in any area in the Federation is seriously disturbed or threatened by reason 
of any action taken or threatened by any substantial body of persons, 
whether inside or outside the Federation, to cause or to cause a substantial 
number of citizens to fear organized violence against persons or property, 
he may, if he considers it to be necessary for the purpose of suppressing 
such organized violence, proclaim such area as a security area for the 
purposes of this Part. 

"(2) Every proclamation made under subsection (1) shall apply 
only to such area as is therein specified and shall remain in force until 
it is revoked by the Yang di-Pertuan A gong or is annulled by resolutions 
passed by both Houses of Parliament: Provided that such revocation or 
annulment shall be without prejudice to anything previously done by virtue 
of the proclamation. " 
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Sec, 48 - Authorizes the minister to declare any area within a secu- 
rity area to be a danger area. Only security forces may enter a danger 
area. While in such area, a member of the security force may "take such 
measures, including means dangerous or fatal to human life, as he con- 
siders necessary to ensure that no person prohibited from entering or 
remaining in a danger area shall enter or remain in such area." 

Sec. 49 ~ Authorizes the minister to declare an area within a secu- 
rity area to be a controlled area. In a controlled area individuals are per- 
mitted only in a residential part of it. Restrictions can also be placed 
on the manner of entering or remaining in a residential part of a con- 
trolled area. 

Sec. SO - Authorizes the minister to designate protected places in 

security areas, supplementing the Protected Areas and Places Ordinance, 
67 

1959. 

Secs. 51-56 - Authorizes in security areas a curfew, the seizing 
of food, lands and buildings, the destruction of unoccupied buildings, and 
the control of roads and waterways. 

Sec. 57 - "Any person who without lawful excuse, the onus of proving 
which shall be on such person, in any security area carries on,has in his 



67. The security area provisions of this act reinact the principal pro- 
visions of the Public Order (Preservation) Ordinance (1958). Sheri- 
dan, notc 66, -.at 64, 65. 
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possession or under his control -- 

(a) any firearm without lawful authority therefor; or 

(b) any ammunition or explosive without lawful authority there- 
for 

may be punished by death. " 

Sec. 58 - Prohibits anyone from consorting with a person carrying 
or having in his possession arms or explosives contrary to section 57. 

Sec. 64 - Any police officer may. without warrant, arrest any person 
suspected of the commission of an offence relating to security areas. 

Sec. 65 - Powers of search and seizure. 

Sec. 66 - M A magistrate or coroner may dispense with the holding 

of a death inquiry or inquest on the dead body of any police officer or any 

member of the security forces in a security area or on the dead body of 

any person where the magistrate or coroner is satisfied that such person 

has been killed in a security area as a result of operations by the police 

or by the security forces for the purpose of suppressing organized violence. " 

68 

7. Miscellaneous Legislation Affecting Individual Liberty 

(a) Printing presses Ordinance (1948) - No one was permitted 
to operate a printing press without a government license. No newspaper 
could be distributed without a permit. 



68. Sheridan, op. cit. supra note 66, at 64, 65. 
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(b) Control of Imported Publications Ordinance (1958) 



"If the Minister of the Interior is satisfied that the impor- 
tation of any publication would be prejudicial to the public order, morality 
or security of the Federation he may in his absolute discretion by order 
published in the Gazette prohibit the importation into the Federation of 
such publication. " 

(c) National Emblems Ordinance, 1949, forbade the display of 
foreign flags or emblems in public, 

(d) National Registration Act, 1959, required all persons to 
register. Under this act the minister has required fingerprinting and 
the carrying of identity cards. 

(e) National Service Ordinance, 1952, permitted the executive 
to conscript for the armed forces, police and civil defense. 

(f) Restricted Residence Ordinance, 1948, » 

"Whenever it shall appear to the State chief minister on 
such written information and after such inquiry as he may deem necessary 
that there are reasonable grounds for believing that any person should be 
required to reside in any particular district. .. or should be prohibited 
from entering into any particular district, he may order that person's 
arrest and detention. " 

(g) The Public Order (Preservations) Ordinance, 1958, has been 

reinacted and incorporated in that portion of the Internal Security Ordinance , 

I960. 
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8. Malaya Constitutional Provisions Authorizing Emergency 
Legislation 

a, Report of the Federation of Malaya Constitutional Com- 
mission, 1957 °^ 

"172. Neither the existence of fundamental rights nor the division of powers 
between the Federation and the States ought to be permitted to imperil the 
safety of the State or the preservation of a democratic way of life. The 
Federation must have adequate power in the last resort to protect these 
essential national interests. But in our opinion infringement of fundamen- 
tal rights or of State rights is only justified to such an extent as may be 
necessary to meet any particular danger which threatens the nation. We 
therefore recommend that the Constitution should authorize the use of 
emergency powers by the Federation but that the occasions on which, and 
so far as possible the extent to which, such powers can be used should 
be limited and defined. An emergency may arise in many ways. The 
most obvious examples are war and such serious internal disturbances as 
constitute an immediate threat to the life of the nation. But the history 
and continued existence of the present emergency show that organized at- 
tempts to subvert constitutional government by violence or other unlawful 
means may have to be met at an early stage by the use of emergency powers 
if they are to be prevented from developing into serious and immediate 



69 . Published by the Food and Agricultural Organization of the United 
Nations, Rome (1958). 
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threats to the safety of the State. We recommend different provisions 
for dealing with these different situations. 

"173. We must first take note of the existing emergency. We hope that 
it may have come to an end before the new constitution comes into force 
but we must make our recommendations on the footing that it is then still 
in existence. We do not regard the existing emergency legislation as wholly 
satisfactory and we shall recommend specific provisions with regard to 
preventive detention. But any attempt to remodel existing legislation during 
the emergency might create great difficulties. We therefore recommend 
(Art. 153(2)) that emergency legislation existing when the new Constitution 
comes into force should be continued in force for one year with power to 
amend or repeal any part of it. If after one year it is still necessary to 
keep any part of the legislation in force that should only be done by reso- 
lution of both Houses of Parliament. If at any time it is declared by Proc- 
lamation that the emergency has ended all emergency legislation should 
cease to have effect inso far as it authorizes infringement of fundamental 
rights or of State rights. 

"174. To deal with any further attempt by any substantial body of persons 
to organize violence against persons or property, by a majority we recom- 
mend (Art. 137) that Parliament should be authorized to enact provisions 
designed for that purpose notwithstanding that such provisions may involve 
infringements of fundamental rights or State rights. It must be for Par- 
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liament to determine whether the situation is such that special provisions 
are required, but Parliament should not be entitled to authorize infringe- 
ments of such a character that they cannot properly be regarded as designed 
to deal with the particular situation. It would be open to any person ag- 
grieved by the enactment of a particular infringement to maintain that it 
could not properly be so regarded and to submit the question for decision 
by the Court. We see no need to recommend that the executive should have 
any emergency powers to act in such a situation before Parliament has en- 
acted legislation to deal with it; we think that emergency powers should not 
be used in this connection until the whole matter has been debated in Par- 
liament. Mr. Justice Abdul Hamid does not agree with the recommenda- 
tion in this paragraph and his reasons are given in his note appended to 
this Report. 

"175. Emergencies, such as war, or internal disturbance, which consti- 
tute an immediate threat to the security or economic life of the country 
or any part of it, may have to be dealt with more promptly. In such cases 
we recommend (Art. 138) that there should be a Proclamation of Emergency, 
and that the Federal Government should then have power to give directions 
to any State Government or State officer or authority. In such an emer- 
gency we recommend that Parliament should have power to enact any pro- 
vision notwithstanding that it infringes fundamental rights or State rights. 

We do not think that it is possible or desirable to set general limits to this 
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power, and we think that it is even necessary to authorize Parliament to 
extend its own duration for a year, or, if the emergency should last so 
long, from year to year. If Parliament is not sitting when the Procla- 
mation is made the Government can make ordinances having the force of 
law. Parliamant must be recalled as soon as possible and must approve 
of any such ordinances within fifteen days or otherwise the ordinances 
will cease to have effect. 

"176. But there is one case where we think that a limit should be set to 
this power and can be set without detriment to the public interest. We 
recognize that preventive detention may be necessary; but we recommend 
(Art. 139) that a citizen of the Federation should not be detained under 
any emergency provisions for more than three months unless an advisory 
board appointed by the Chief Justice has reported that there is in its 
opinion sufficient cause for such detention. In order that the person de- 
tained may have as full an opportunity as possible of submitting his case 
we recommend that he should be told the grounds and allegations of fact 
on which he has been detained, subject to the right of the detaining au- 
thority to refuse to disclose facts whose disclosure would in its opinion 

be against the national interest." 

, 70 

b. Federation of Malaya Constitution 



70. Sheridan, op. cit, supra note 66, at 58-60. See also Sheridan, 

Federation of Malaya Constitution, 2 Malaya Law Review 246 (I960). 
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PART XI 



SPECIAL POWERS AGAINST SUBVERSION AND EMERGENCY POWERS 
Article 149. 

(1) If an Act of Parliament recites that action has been taken or 
threatened by any substantial body of persons* whether inside or outside 
the Federation 

(a) to cause* or to cause a substantial number of citizens to 
fear* organized violence against persons or property; or 

(b) to excite disaffection against the Yang di-Pertuan A gong 
or any Government in the Federation; or 

(c) to promote feelings of ill-will and hostility between dif- 
ferent races or other classes of the population likely to cause violence; 
or 

(d) to procure the alteration* otherwise than by lawful means* 
of anything by law established; or 

(e) which is prejudicial to the security of the Federation or any 
part thereof* any provision of that law designed to stop or prevent that 
action is valid notwithstanding that it is inconsistent with any of the pro- 
visions of Articles 5* 9* or 10* _/these are fundamental liberties provisions/ 
or would apart from this Article be outside the legislative power of Par- 
liament; and Article 79 shall not apply to a Bill for such an Act or any 
amendment to such a Bill. 
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(2) A law containing such a recital as is mentioned in Clause (1) 
shall, if not sooner repealed, cease to have effect if resolutions are passed 
by both Houses of Parliament annulling such law. but without prejudice to 
anything previously done by virtue thereof or to the power of Parliament 
to make a new law under this Article. 

A rtlcle 150. 

(1) If the Tang di-Pertuan A gong is satisfied that a grave emergency 
exists whereby the security or economic life of the Federation or of any 
part thereof is threatened, whether by war or external aggression or in* 
ternal disturbance; he may issue a Proclamation of Emergency* 

(2) If a Proclamation of Emergency is issued when Parliament is 
not sitting, the Yang di*Pertuan Agong shall summon Parliament as soon 
as may be practicable, and may, until both Houses of Parliament are 
sitting, promulgate ordinances having the force of law, if satisfied that 
immediate action is required. 

(3) A Proclamation of Emergency and any ordinance promulgated 
under Clause (2) shall be laid before both Houses of Parliament and, if 
not sooner revoked, shall cease to have effect if resolutions are passed 
by both Houses annulling such Proclamation or ordinance, but without 
prejudice to anything previously done by virtue thereof or to the power of 
the Yang di*Pertuan Agong to issue a new Proclamation under Clause (1) 
or promulgate any ordinance under Clause (2). 
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(4) While a Proclamation of Emergency is in force the executive 
authority of the Federation shall, notwithstanding anything in this Con- 
stitution, extend to any matter within the legislative authority of a State 
and to the giving of directions to the Government of a State or to any 
officer or authority thereof. 

(5) While a Proclamation of Emergency is in force Parliament may, 
notwithstanding anything in this Constitution, make laws with respect to 
any matter enumerated in the State List (other than any matter of Muslim 
law or the custom of the Malays), /This makes the fields of parliamen- 
tary legislation unlimited, and Clause (6) gives Parliament power to in- 
fringe the fundamental liberties^ extend the duration of Parliament or 

of a State Legislature, suspend any election, and make any provision con- 
sequential upon or incidental to any provision made in pursuance of this 
clause. 

(6) No provision of any law or ordinance made or promulgated in 
pursuance of this Article shall be invalid on the ground of any inconsis- 
tency with the provisions of Part 11, j _. Part II deals with fundamental liber- 
ties^/ and Article 79 shall not apply to any Bill for such a law or any 
amendment to such a Bill. 

(7) At the expiration of a period of six months beginning with the 
date on which a Proclamation of Emergency ceases to be in force, any 
ordinance promulgated in pursuance of the Proclamation and, to the ex- 
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tent that it could not have been validly made but for this Article, any law 
made while the Proclamation was in force, shall cease to have effect, 
except as to things done or omitted to be done before the expiration of 
that period. 

Article 151. 

(1) Where any law or ordinance made or promulgated in pursuance 
of this Part provides for preventive detention / "Preventive detention" is 
detention without trial, which, apart from articles 149, 150, and 163, 
would be illegal as contrary to article 5(4). / 

(a) the authority on whose order any person is detained under 
that law or ordinance shall, as soon as may be, inform him of the grounds 
for his detention and, subject to Clause (3), the allegations of fact on 
which the order is based, and shall give him the opportunity of making 
representations against the order as soon as may be; 

(b) no citizen shall be detained under that law or ordinance for 
a period exceeding three months unless an advisory board constituted as 
mentioned in Clause (2) has considered any representations made by him 
under paragraph (a) and made recommendations thereon to the Yang di- 
Pertuan A gong. 

(2) An advisory board constituted for the purposes of this Article 
shall consist of a chairman, who shall be appointed by the Yang di-Pertuan 
Agong from among persons who are or have been judges of the Supreme 



282 



Court or are qualified to be judges of the Supreme Court, and two other 
members, who shall be appointed by the Yang di-Pertuan Agong after 
consultation with the Chief Justice or, if at the time another judge of the 
Supreme Court is acting for the Chief Justice, after consultation with 
that judge. 

(3) This article does not require any authority to disclose facts 
whose disclosure would in its opinion be against the national interest. 
Article 163. 

(1) The Emergency Regulations Ordinance, 1948, and all subsidiary 
legislation made thereunder shall, if not sooner ended by a Proclamation 
under Clause (2), cease to have effect on the expiration of one year be- 
ginning with Nerdeka Day J_ 31 August 1957 / or, if continued under this 
Article, on the expiration of a period of one year from the date which it 

would have ceased to have effect but for the continuation or last contlnua- 
71 

tion* 

(2) The Yang di-Pertuan Agong /_ acting on ministerial advice (art. 
40(1))/ may at any time repeal the said Ordinance and any subsidiary legis- 
lation made thereunder by a Proclamation declaring that the need for the 
Ordinance has ended. 



71. Art. 163 of the Federation of Malaya Constitution kept alive, under 

the authority of annual resolutions of the Federal Legislative Council, 
the Emergency Regulations Ordinance of 1948, and all subsidiary 
legislation. This was necespary because otherwise such regulations 
would have been unconstitutional as against civil liberties. 
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(3) The said Ordinance and subsidiary legislation may be continued 
from time to time by a resolution of each House of Parliament. / The 
Ordinance and subsidiary legislation were replaced by the Internal Secu- 
rity Act, I960 ,_/ 

(4) While the said Ordinance continues in force and subsidiary legis- 
lation which could have been made thereunder immediately before Nerdeka 
Day (31 August 1957) may be validly made thereunder notwithstanding that 
it is inconsistent with any provision of the Constitution /_ia particular. 

Part IV, fundamental liberties/ and Parliament may, notwithstanding 
anything in this Constitution, by law amend or repeal any provision 
thereof. 

c. Constitutional Amendments on the Formation of Malaysia (1963) 
Executive and Parliamentary power, vis a vis fundamental 
liberties, were increased by 1963 amendments to the Emergency provision 
of the Constitution. Some words of limitation, i.e. , "whether by war or 
external aggression or internal disturbance" appeared in the original Con- 
stitutional provision authorizing the invoking of emergency powers. These 
words have been eliminated, and the provision now reads, "If the Yang di- 
Pertuan Agong is satisfied that a grave emergency exists whereby the 

72. The discussion of the 1963 amendments is based on Groves, The 
Constitution of Malaysia, 5 Malaya Law Review 245 at 274 (19^3). 




security or economic life of the Federation or of any part thereof is 
threatened, he may issue a Proclamation of Emergency Act (Art. 150(1))." 

Under the previous Constitution those provisions which required 
consent or concurrence for a law to become valid, were not affected by 
a Proclamation of Emergency. These requirements are now suspended 
during the period of Emergency (Art. 150(5)). An amendment provision 
seeks to make clear that legislation passed during an Emergency is not 
subject to challenge in the courts on the grounds of constitutionality, 
except as it relates to religion, citizenship or language (Art. 150(6) and 
6(A)). Two matters only on the State List were beyond the reach of 
Parliament during an Emergency. They were Muslim law and the custom 
of the Malays. To these inviolated subjects has been added any matter 
of native law or custom in a Borneo State (Art. 150(6A)). 
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PART III 



GUIDES FOR THE USE OF LAW IN THE CONTROL OF POPULATIONS 




PART III - GUIDES FOR THE USE OF LAW IN THE CONTROL OF 
POPULATIONS 

Introduction 

The purpose of PART III is to acquaint the military reader with 
certain guides for the use of law in the control of populations in counter- 
insurgency. Since the internal conflict is one which centers around and 
for the civilian population, the side which controls that population is the 
side that usually wins. Becau$e the insurgent will oftentimes use terror 
as a means of control^the government may be tempted to resort to counter- 
terror and to adopt the philosophy that insurgency cannot be defeated by 
"democratic" methods. Such a reaction on the part of the government 
would be unfortunate for several reasons. (1) The whole purpose of a 
counterinsurgency operation is to restore law and order not to break it 
down further. By the proper enactment and enforcement of laws the 
governmental apparatus is strengthened rather than weakened. It is 
this apparatus which the insurgent is attempting to undermine. A law 
properly drafted, promulgated, and enforced is an impressive symbol 
of power, and therefore, of control* (2) The temptation to abandon "demo- 
cratic" methods underestimates the flexibility of law in the democratic 
process. There is no builUn disadvantage to the law abiding state in 
the defense of its existence and in the protection of its internal security. 

The function of law is to give an orderly process to government. 
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to furnish the authority for the actions of government officials,* 
and consequently to establish a norm against which the conduct of these 
officials may be measured. Their authority should be contained within 
and defined by some legal framework. Without law they could become 
irresponsible tyrants. Through law they may obtain all the powers they 
need to safeguard the state that it is their duty to protect. Their power and 
its legal base can change to meet any emergency whether internal or 
external. Let us then begin by examining the laws normally available 
to an official for the control of the population. 

A. WHAT LAWS SHOULD BE ENACTED? 

It must be remembered at the outset that (1) all criminal laws are 
designed to control the population. (2) The insurgent has often broken 
one or more of these laws by his activities. He is, therefore, usually 
a criminal, a violator of some law already in effect, such as murder, 
assault and battery, arson, etc. Therefore, it is not always necessary 
to enact new laws. Sometimes a more effective enforcement of the old 
is all that is necessary. 

Yet, the old laws, passed as they usually are to deal with the ordi- 
nary criminal, are often not adequate to cope with insurgents. The chief 
inadequacies are the mildness of the punishment for certain crimes, the 
limited number of acts considered criminal, the lengthy procedure for 
trial, the limited power of arrest and detention by the police, and the 
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limited legislative or executive authority to make new laws as the em- 
ergency demands. The laws can be adjusted to strengthen the position 
of the government as against the insurgent. The basic authority for such 
readjustment should reside in the constitution. 

1. The Constitution 

a. The Suspension of Constitutional Rights 

The new laws will often infringe upon the personal liberties 
of the population, liberties which are usually guaranteed to them in their 
constitution. A properly drafted constitution will provide for the suspen- 
sion of certain personal liberties in the event of an emergency, with ap- 
propriate safeguards against a capricious or unnecessarily long suspen- 
sion. An example is the 1958 Constitution of the Federation of Malaya.* 

It must be remembered that this Constitution was drafted and enacted 
after almost a decade of insurgency. It, therefore, ably represents the 
lessons learned from actual experience. 

The personal liberties guaranteed the Malayans by their Constitu- 
tion are as follows: 

1. No person shall be deprived of his life or liberty save in ac- 
cordance with law. 

2 

2. Right of habeas corpus. 



1. Reproduced in Part II, at pp. 278-285. 

2* Subject to suspension in the event of emergency. 
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3 



3. Right to be informed of the grounds for arrest. 

4. Right to counsel both before and during trial. ^ 

5. Right to have the grounds for arrest examined by a magistrate 

3 

within 24 hours of the arrest. 

6. No slavery or forced labor. 

7. No ex post facto laws. 

8. No double jeopardy. 

9* No discrimination. 

10. No banishment from the territory of the state. 

3 

11«, Freedom of movement. 

12. Freedom of speech.^ 

3 

13. Freedom of assembly. 

3 

14. Freedom of association. 

15. Freedom of religion. 

16. No depredation of property save in accordance with the law. 

Of these sixteen guaranteed rights, nine may be adversely affected 
by emergency legislation. Two more, the taking of life or property, can 
be affected by any type of legislation whether of an emergency nature or 
not. The point to be noted is that this Constitution was deliberately so 
drafted by responsible, democratic men, at a time when the Malayan 



3. Subject to modification in the event of emergency. 
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insurgency had been all but brought under control. The following ex- 
cerpts from the Constitutional Commission exemplify their approach! 

"Neither the existence of fundamental rights nor the 
division of powers between the Federation and the State 
ought to be permitted to imperil the safety of the State or 
the preservation of a democratic way of life. . . .we recom- 
mend that Parliament should be authorized to enact pro- 
visions designed for that purpose notwithstanding that such 
provisions may involve infringements of fundamental 
rights or State rights. " 

This explanation illustrates the fact that the emergency infringement 
of liberties is a departure from a norm or standard, a departure that 
is caused by the protection of a higher value, the safety of the commu- 
nity. Once the individual liberty standard is clearly established in the 
constitution, any departure from it is noticable and of a temporary 
nature. 

b. Limit s on the Suspension of Constitutional Rights 

The departure, however, is not complete. There are 
limits. Some individual rights are not subject to compromise in times 
of emergency either because of the inherent lack of necessity to abro- 
gate them, such as double jeopardy, or because of overriding dictates 
of humanity, such as prohibitions against torture. In addition, certain 
customs of a country such as the local language and religious practices 
may, by the constitution, be placed outside of the emergency powers of 
any government.^ 



4. See for example, the provisions in the Malaysian Constitution, 
Part II, at p, 285. 
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(1) The European Convention on the Protection of Human 
Rights and Fundamental Freedoms -™-_— ~ 

An example of the limits on the abrogation of funda- 
mental individual rights is the European Convention for the Protection 
of Human Rights and Fundamental Freedoms. This Convention was en- 
tered into by fourteen European States on 4 November 1950. The prin- 
ciple rights guaranteed by the Convention to persons in the territories 
of the signatory states are as follows: 

Art. 2 - No one shall be deprived of life except in accordance 
with law. 

Art. 3 - No torture, or inhuman or degrading treatment. 

Art. 4 - No slavery. 

Art. 5(1) - No detention except after conviction by a court or in 
order to bring said person before a court. ® 

Art. 5(2) - Right to be informed of reason for arrest and nature 
of charges.^ 

Art. 5(3) - Everyone arrested shall be promptly brought before a 

5 

judge or other judicial officer. 



5. Subject to suspension in the event of an emergency threatening the 
life of the State. 

6. Subject to modification in the event of an emergency threatening 
the life of the State. 
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5 

Art. 5{4) - Right of habeas corpus. 

Art. 6 - Right of a prompt, fair public trial before an impartial 
and independent tribunal. ^ 

Art. 7 - No ex post facto law. 

A rt. 8 - Respect for private and family life, and home. ^ 

6 

Art. 9 - Freedom of thought and religion. 

Art. 10 - Freedom of expression. ^ 

L 

Art. 11 - Freedom of association. 

However, the Convention further provides under Article 15 as 
follows: 

"In time of war or other public emergency threatening 
the life of the nation, any High Contracting Party may take 
measures derogating from its obligations under this Con- 
vention to the extent strictly required by the exigencies of 
the situation. . . .No derogation from Article 2 or from Arti- 
cles 4 and 7 shall be made under this provision." ^ 

Article 15 was actually applied in the Republic of Ireland's sup- 
pression of the outlawed insurgent Irish Republican Army in 1957. At 
that time a dangerous, though sporadic insurgency had been going on for 
sometime. The Government expected particular trouble from the IRA 
in July, 1956 during national celebrations in the neighboring territory 
of Northern Ireland. In order to prevent the danger from arising, the 



7. Arts. 6, 8, 9, 10, and 11 already contain in the body of the articles 
themselves provision for their modification in the interests of na- 
tional security. 
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Government of Ireland rounded up many suspected members of the IRA . 
Before doing so it notified the other signatories to the Human Rights 
Convention that it was suspending certain human rights enumerated in 
the Convention, particularly the right which forbade detention without 
trial. It then arrested 120 persons and detained them for five months 
without trial. They were released on 11 December 1957. 

One of the individuals so detained brought an action against Ire- 
land in the European Court of Human Rights. The court upheld Ireland's 
suspension of his right in the following language: 

"The existence at the time of a 'public emergency 
threatening the life of the nation 1 was reasonably deduced 
by the Irish Government from a combination of several 
factors, namely: in the first place, the existence in the 
territory of the Republic of Ireland of a secret army en- 
gaged in unconstitutional activities and using violence to 
attain its purposes; secondly, the fact that this army was 
also operating outside the territory of the State, thus 
seriously jeopardising the relations of the Republic of 
Ireland with its neighbor; thirdly, the steady and alarm- 
ing increase in terrorist activities from the autumn of 
1956 and throughout the first half of 1957." 

(2) Article 3 of the 1949 Geneva Conventions 

The limited departure permitted both in the Human 

Rights Convention and in the Constitution of Malaya is further illustrated 

by Art. 3 of the 1949 Geneva Conventions to which 102 states are bound 

including the United States, practically all its allies, and almost all 

8 

communist countries. This Article was especially designed to govern. 



8. As of 1 January 1964, the following States have considered (Cont'd) 
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among other things, the activities of a government in its suppression of 
insurgents. It prohibits: 

1. Mutilation, cruel treatment, and torture. 

2. Taking of hostages. 

3. Outrages upon personal dignity, in particular humiliating and 
degrading treatment. 

4. Passing of sentences and carrying out of executions without 
previous judgment pronounced by a regularly constituted court affording 
all judicial guarantees recognized as indispensable by civilized people. 

These four protections might seem tQo basic and obvious to list. 
Yet, the history of insurgency warfare demonstrates that they are often 
and easily violated. Asa consequence the United States Army has adop- 
ted a positive policy, set forth in FM 100-20 (April 1964), of encouraging 
compliance with these minimum standards in the control of populations. 



8. (Cont'd) themselves bound by the 1949 Geneva Conventions: Afghan- 
istan, Albania, Algeria, Argentina, Australia, Austria, Belgium, 
Brazil, Bulgaria, Cambodia, Cameroon, Ceylon, Chile, China - 
People's Rep., Colombia, Congo (Leopoldville), Cuba, Cyprus, Cz- 
echoslovakia, Dahomey, Denmark, Dominican Republic, Ecuador, 

El Salvador, Finland, France, Germany, Germany -Dem. Rep., 

Ghana, Greece, Guatemala, Haiti, Holy See, Hungary, India, In- 
donesia, Iran, Iraq, Ireland, Israel, Italy, Ivory Coast, Jamica, 

Japan, Jordan, Korea - Dem. Rep., Laos, Lebannon, Liberia, Libya, 
Liechtenstein, Luxembourg, Malagasy, Malaysia, Mauritania, Mexico, 
Monaco, Mongolian People's Rep. , Morocco, Nepal, Netherlands, 

New Zealand, Nicaragua, Niger, Nigeria, Norway, Pakistan, Panama, 
Paraguay, Peru, Philippines, Poland, Portugal, Rumania, Rwanda, 

San Marino, Saudi Arabia, Senegal, Somali, South Africa, Spain, 

Sudan, Sweden, Switzerland, Syrian A rab Rep. , Tanganyika, Thai- 
land, Togo, Trinidad and Tobago, Tunisia, Turkey, Uganda, U.S.S.R. , 
United Arab Rep. , United Kingdom, United States, Upper Volta, Vene- 
zuela, Viet-Nam, Viet-Nam - Dem. Rep., Yugoslavia. 
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Paragraph 61 of this FM states: 

"b. U. _S. forces countering insurgents will apply the 
provisions /_of Article 3/ to prisoners captured by them; 

■will encourage their local allies to do likewise;. . . . 

"U. S, forces will collect evidence of any failure by 
the enemy to accord prisoners the required protection. . . , 

"c. Reprisals, taking of hostages, and a reciprocal 
refusal to accord the required treatment will not be adopted 
by U. S. forces. 

"d. Civilians taking no part in the hostilities are en- 
titled to the protection described in Article 3/ above. 

United States forces coming in contact with the civilian 
population will apply these provisions, will urge the in- 
surgents and counterinsurgency forces to likewise apply 
the provisions. ..." 

c. Value of Constitutional Emergency Provisions 

The purpose in constitutions of the enumerations of rights 
and the manner and extent of their abrogation is three fold: 

1. To provide a standard of human values by listing those rights 
which the state is formed to protect, not usurp. This is of great po- 
litical and psychological value. Although a great many peoples in foreign 
countries may be accustomed to some form of dictatorial control, and 
many respect a leader who can make decisions and run the country, yet 
few of these same people would not resent a leader who little cares for 
their welfare. 

2. To provide the state with power to protect that society it was 
designed to serve. Officials, in emergencies, must have sufficient au- 
thority to meet the threat before them. The democratic process is flex- 
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ible. A properly drafted constitution will give the law-abiding official 
all the power he really needs, in peace or war. The listing of funda- 
mental rights, therefore, emphasizes that any departure from them 
is a departure from an established and normal standard, and therefore 
must be both temporary and justified by the circumstances. 

3. To set the limits on the abrogation of fundamental rights, 
rights which can and should be preserved in any emergency. There must 
be some distinction in conduct between the police and the criminal insur- 
gent. A counterinsurgency operation need not become a contest between 
two terrorist organizations. The constitution, therefore, should not 
authorize a complete abrogation of all human rights. The Malayan Con- 
stitution, Article 3, and the European Convention on Human Rights offer 
useful examples of rights no emergency should be allowed to compromise. 

2. The Laws 

a. The Enumeration of Criminal Offenses 
(1) The Basic Codes Themselves 

As was mentioned earlier, ordinary type criminal 
offenses done by insurgents are already listed in the criminal codes of 
all countries. However, some of these codes are better able to deal 
with threats to the internal security of a state than are others. This is 
so because they will list in some detail, and make criminal, acts sur- 
rounding the conduct of insurgencies. The extracts from the French 



299 



9 

Penal Code of I960 illustrate this detailed listing* This code is valuable 
because it* like the Malayan Constitution* is the result of the experience 
of recent insurgency warfare* It lists the following special crimes* all 
of which tend to undermine the authority of the State and the integrity of 
the national territory. 

Treason (Art. 86). 

Conspiracy (A rts. 87* 94). 

Furnishing of Arms to unauthorized persons (Arts. 89* 99). 
Assumption of command of troops without authority (Art. 90). 
Massacre (Art. 93). 

Devastation (Art. 93). 

Resistance to police be erecting barricades and trenches* by as- 
sembling gangs* or by occupying houses as bases of resistance or attack 
(Art. 97). 

Possession of arms (Art; 98). 

Dealings with insurgents (Arts. 99* 100). 

Failure to inform on insurgents (Art. 100). 

Reward for informers (Art. 101). 

Unlawful assembly (Arts. 104-108). 



9. Part II, at pp. 83-95. 
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(2) Special Legislation 



Despite the detailedness of codes like the French, addi 

tional special laws will be necessary either to implement the emergency 

laws already in existence or to meet new situations not previously con* 

templated. The most complete and comprehensive single piece of special 

emergency legislation ever promulgated was that in Malaya in 1951, three 

10 

years after the beginning of the emergency. This regulation incorpo- 
rated and elaborated upon all the special ordinances passed in the pre- 
vious three years. The acts it thought necessary either to make criminal 
or to increase in criminal severity were: 

The carrying of fire arms and other weapons (Art. 4(1)). 

Receipt of supplies for the use of terrorists (Art. 4c). 

Consorting with suspects (Art. 5). 

Wearing of unauthorized uniforms and badges (Art. 6B). 

Possession of terrorist documents (Art. 6c). 

Advocating violence or disobedience (Art. 7). 

Spreading of false reports to cause alarm or to create despon- 
dency (Art. 8). 

Misleading Government Officials (Art. 8a), 

Certain characteristics of the manner of wording of these offenses 



10. Emergency Regulations, 1951, effective 1 October 1951, partially 
reproduced in Part II, at pp. 191-259. 
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should be noted. First, the burden to explain suspicious circumstances 

is placed upon the accused.** This was done because of the secret and 

subversive nature of many of the actions made criminal. A person may 

have a gun, or food, or other contraband items or be in company of a 

suspicious person for many reasons. If his reasons are harmless, then 

let him explain them. This is not the usual way criminal laws are drafted. 

The burden is usually upon the government to prove the harmful reasons, 

not for the accused to explain the harmless ones. The second item to 

12 

note is that informing is encouraged. Similar provisions are in the 
13 

French Code. This encouragement is characteristic of anti- subversive 

legislation. It appears also in Art. 5 of the Vietnamese law of 6 May 

14 15 

1959* And in Art. 10 of the Vietnamese law of 21 August 1956. 



11. Sections 4 and 14 of the 1951 Emergency Regulations and Section 57 
of the I960 Federation of Malaya Internal Security Act, reproduced 
in Part H, at pp. 197 , 207, 272-273. 

12. Arts. 4C(3), 6, and 6A(2) reproduced in Part II, at pp. 200, 202, 203. 

13. Arts. 100 and 101 reproduced in Part II, at pp. 90-92. 

14. Law 10/59 For the Punishment of Sabotage and Offenses Against 
National Security or Against the Lives and Property of the People, 
and for the Establishment of Special Military Tribunals, reproduced 

in Part II, at pp. 119-125. 

<( 

15. Ordinance 47 Prescribing the Punishment of Crimes Against the 
External Security of the State, reproduced in Part II, at pp. 105-113. 
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The Republic of Vietnam was forced to make two major changes in 

the list of crimes. The first change took place in 1956 with the passage 

of Ordinance 47 revising completely its treatment of crimes against the 

16 

external security of the State. Vietnam had continued in effect after 
its independence the old French distinction between crimes affecting 

17 

the external security of the State and those affecting its internal security. 

France was forced to abandon such distinction as a result of its Algerian 

experience and to publish in I960 an entirely new section of its penal 

18 

code which blended the two. In insurgencies which are either foreign 

inspired or aided, it is difficult to make such a legal distinction. 

Vietnam did not do away with the distinction as did France, but in 

1956 it did tailor its laws on external security to include infiltrators and 

those local nationals who cooperate with them. 

The second major change in the penal laws took place in 1959» 

19 

Law 10/59 made criminal and prescribed the punishment for specific 
acts of sabotage, robbery, kidnapping, murder, and terror. It also 
made accessories either before or after the fact as guilty as the indivi- 



16. Ibid. 

17. See discussion of the French Code before I960 in Part II, at pp. 
79-82. 

18. Felonies and Misdemeanors Jeopardizing the Security of the State, 
June 4, I960, reproduced in Part II, at pp. 83-95. 

19. Law of 6 May 1959, op. cit, supra note 14. Reproduced in Part II, 

at pp. 119-125, ’ 
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duals who actually perpetrate the crime. In insurgencies where coopera- 
tion of many civilian inhabitants of an area is often necessary to the 
successful attack and escape of an insurgent unit the accessories to an 
act may far outnumber the actual participants. 

There is an absolute need for the timely enactment of new and 
more detailed criminal laws if the existing laws are inadequate because 
one limit on emergency powers common in the constitutions and treaties 
discussed in subsection A1 above was that of the prohibition against ex 
post facto laws. These are laws which make criminal acts committed 
before their promulgation. Therefore, because of the prohibition against 
such laws, prosecution can be had only for acts committed after the par- 
ticular criminal law was enacted. It is true that the already existing 
"peacetime" laws may partially cover acts of insurgents. But they will 
usually have gaps, some very serious for the effective countering of the 
devious and numerous activities of insurgents. 

(3) Membership in Organizations as a Crime 

In some States, where the threat of subversion is very 
real, mere membership in an organization deemed subversive is a crimi- 
nal offense, regardless of whether the individual has committed any overt 

20 

act. For example, in Vietnam Art, 3 of the law of 6 May 1959 makes 



20. Reproduced in Part II, at p. 121. 
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the joining of an organization which has for its purpose the endangering 
of national security an offense. Therefore, membership in the Viet Cong 
would be a violation of this law. 10/59, as this law is usually called, is 

the more important of two special legislations in Vietnam, reinforcing 

21 22 
both the criminal code and the special legislation of 21 August 1956. 

23 

In the Philippines the Communist Party was outlawed in 1957 and 
under section 4, membership therein penalized. In addition, the Philip- 
pine crime of sedition also pertains to mere membership in an organi- 
zation which the individual knows advocates the overthrow by force of the 
government. ^ 

West Germany, as did the Philippines, also outlawed the Commu- 
nist Party because of its known subversive history. The German Cora- 



21. Part II, at p. 127. 

22. Ordinance 47, op. cit, supra note 15. 

23. Republic Act No. 1700, June 20, 1957, entitled "An Act to Outlaw 
the Communist Party of the Philippines and Similar Associations, 
Penalizing Membership Therein, and For Other Purposes," repro- 
duced in Part II, at pp. 172-176. 

24. Part II, at pp. 171-172. 

25. The United States has a more explicite law on sedition than does 
the Philippines. It is 18 U.S.C. 2385 which states in part: 

"Whoever organizes or helps or attempts to organize any so- 
ciety, group, or assembly of persons who teach, advocate, or en- 
courage the overthrow or destruction of any such government by 
force or violence; or becomes or is a member of, or affiliates with, 
any such society, group, or assembly of persons, knowing the purposes 
thereof - shall be fined not more than $20,000 or imprisoned not more 
than twenty years, or both." 
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munist Party immediately challenged the right of West Germany to do 
this because the 1950 Convention on Human Rights, to which West Germany 
is a signatory, guaranteed the fundamental rights of freedom of thought, 
freedom of expression, and freedom of peaceful assembly. The Euro- 
pean Commission set up to administer the treaty upheld West Germany's 
action on the basis of Art. 17 of the treaty which states: 

"Nothing in this Convention may be interpreted as im- 
plying for any state, group or person any right to engage 
in any activity or perform any act aimed at the destruc- 
tion of any of the rights and freedoms set forth herein. ..." 

There is always a reluctance to declare membership in any political 
organization criminal. Such a law may easily become a vehicle for the 
suppression of opposing political parties by the party in power. If such 
a law is enacted it should be based on a legitimate emergency and sur- 
rounded with safeguards in its enforcement. The Philippine Anti-Com- 
munist Law of 1957 contains both of these essential characteristics. It 
provides that a preliminary investigation shall first be made at which the 
suspected person may appear and present evidence. In addition, no 
person may be imprisoned except on the testimony of at least two persons 
or a confession in open court. Furthermore, a renunciation of member- 
ship within 30 days of the effective date of the act is a bar to prosecution 



26. Section 5, reproduced in Part II, at pp. 174-175. 

27. Section 6. 
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under it 



28 



b. The Restriction of Freedom of Movement 

It should be emphasized at the outset of any discussion on 
the restrictions that may be placed on the freedom of movement of the 
population that such restrictions are not in the nature of punishment. 

They fall upon the innocent and the guilty alike. Yet, because penalties 
are incurred for their breach they must be enacted by a designated of- 
ficial, and properly promulgated to the population. 

The types of restrictions are many and varied. Here, as in sub- 
section a above on the types of criminal laws, it is impossible to say be- 
forehand just what degree and kinds of restrictions will be needed. It 
is possible, however, to discuss several methods which have constantly 
recurred in combatting insurgency. They are curfew, relocation, re- 
stricted areas, banishment, assigned residence, and detention. In order 
to make any of these really effective, an identity card system is usually 
inaugurated because, in order to control the population, it is naturally 
necessary to know who they are in any given area. A law may be enacted 
requiring the carrying of identity papers, and providing for punishment 
for the improper use or manufacture of such cards. 

(1) Curfew 

A curfew serves three chief purposes. First, it may 



28. Section 8. 
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be imposed to prevent the open assembly of antagonistic groups. Second. 

it may be imposed, particularly at night, to expose those bent on illegal 
29 

errands. lastly, it may be imposed to mask the movement of troops 
from informers in villages. Curfews, no matter what their purpose, 
should be promulgated in such a manner that the time and area of the 
curfew are explicit. The reason for the curfew should also be stated 
except if done to mask the movement of troops. 

(2) Relocation 

Relocation is generally done to isolate the population 

from the insurgent. He may use certain villages on supply routes as 

places af ambush. It may then be necessary to evacuate these villages 

in order to secure the route. He may also use outlying villages as 

sources of supplies or objectsof his terror. It may then be necessary 

to move these villages to more secure areas. Lastly, he may so infest 

a certain area that the population may have to be moved to uncover him. 

These reasons are apparent in the evacuations conducted by the French?® 
31 

British, and Vietnamese (the Strategic Hamlet program). 

In any relocation, no matter what the reasons, certain factors must 



29* See Section 20 of the 1951 Emergency Regulations in Malaya, This 
section is reporduced in Part II, at p. 247. 

30. See discussion in Part II, at p. 77. 

31. Sections 17F and 17FA of the Emergency Regulations 1951, reproduced 
in Part II, at pp. 236-238. 
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be taken into consideration, remembering at all times (a) that it is not 
intended to be a punishment, (b) that the majority have done nothing 
criminal, and (c) that the move will, if not adequately supervised, 
create a severe hardship upon the displaced persons. 

International conflicts have given the military a great deal of ex* 
perience in the relocation of populations. For example, in belligerent 
military occupation relocation of populations has been frequently adopted 
by the belligerent occupant as a security or tactical measure. The hard* 
ship upon those moved, particularly farmers who could not easily aban* 
don their livestocks and sources of livelihood, has been at times ex* 
treme. The resistance to moving which occurred in World War II can 
be noted in a report of 7 October 1943 sent to the German High Command 
of Army Group North, a part of which reads as follows: 

"Numerous remarks from the population have been 
heard in the sense of 'We prefer to be clubbed to death 
right here than to being evacuated 1 . . . . "-*2 

In order to alleviate to some extent the hardship of evacuation. Art. 49 
of the 1949 Geneva Civilian Convention 33 has imposed the following re- 
quirement: 

32. U.S. v. Von Leeb, et al. , XI Trials of War Criminals Before the 
Nurenberg Military Tribunals, 574-576 (1950). 

33. This Convention, as well as other conventions on the law of war, is 
contained in DA Pam 27-1, Treaties Governing Land Warfare (1956). 



309 




. .the Occupying Power may undertake total or par- 
tial evacuation of a given area if the security of the popu- 
lation or imperative military reasons so demand. . . . 

"The Occupying Power undertaking such transfer or 
evacuations shall ensure to the greatest practicable extent, 

(1) that proper accommodation is provided to receive the 
protected persons, (2) that the removals are effected in 
satisfactory conditions of hygiene, health, safety and 
nutrition, and (3) that members of the same family are not 
separated." 

This provision of the 1949 Convention is not legally binding in 
counterinsurgency operations unless that part of paragraph 61(d), FM 
100-20, Field Service Regulations Counterinsurgency (April 1964) is im- 
plemented which provides "United States Forces. . .will, where possible, 
conclude agreements to bring the full Geneva Civilian Convention into 
effect. " 

However, the three conditions mentioned in Art. 49 under which 
evacuations must take place are even more relevant in counterinsurgency 
than they are in belligerent occupation of enemy territory. The loyalty 
of the people evacuated must be retained or recaptured. Law enters 
into the evacuation process (1) by designating the persons authorized to 
order and enforce it; (2) by prescribing penalities for those who refuse 
or impede the evacuation; (3) by establishing the time and geographical 
limits of it; (4) by providing some means of compensation for those ad- 
versely affected by the evacuation; and (5) by furnishing a means of in- 
forming the evacuees of the reasons necessitating such a step. 
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(3) Restricted Areas 



In many cases the creation of restricted areas is 
closely associated with relocation. The areas may also, however, be 
created to control access to military installations and other sensitive 
undertakings and to restrict travel in certain areas during darkness. 

The question naturally arises as to what happens to the individual found 
in such an area without proper authority. Depending upon the sensitivity 
of the area the consequences may range all the way from a fine to shoot- 
ing on sight (so called "kill areas"). Consequently, the decree establish- 
ing such an area must be specific not only as to the consequences of en- 
tering but also as to the area involved. 

This is particularly important in "kill" or "danger" areas. The 
creation of such an area is, of its very nature, an extreme measure. 

For that very reason it must be surrounded with safeguards. Notices 
should be prominently posted and continually checked to see if they have 
been removed, and the populace warned repeatedly of the area*s location. 
Such areas were used by the French^ 4 and by the British in Malaya^ with 
the express provision in the latter case that where the government had 



34. See discussion in Part II, at p. 77. 

35. Sections 17FA and 19 of the Emergency Regulations 1951, the Pro- 
tected Areas and Protected Places Ordinance 1959, and Section 48 
of the I960 Federation of Malaya Internal Security Act, reproduced 
in Part II, at pp. 2 3 8-242 , 242-243 , 266-2 67, and 272. 
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taken the necessary precautions no claim for compensation or damages 
could be entertained in respect of any injuries received or death caused. ^ 
(4) Detention 

The power to detain without trial is one of the most 
useful tools in the legal control of populations in counterinsurgency opera- 
tions. It is. however, subject to grave abuse if the law authorizing such 
detention does not also provide for safeguards in its use. Both the ad- 
vantage of and the danger in the power to detain is that the detainer need 
not charge the person detained with any offense. Consequently, he need 
not prove to a competent court that the person detained has violated a 
single law. 

In insurgency warfare many persons may be merely suspected of 
aiding the revolutionaries, without sufficient proof of actual collaboration. 
In other cases individuals may be merely suspected of wanting to aid the 
revolutionaries and would do so if the opportunity presented itself. Ar- 
rest and detention under such circumstances are certainly a departure 
from the fundamental standard that individuals are only arrested on a 
charge of violating a specific law and are detained only to stand trial on 
such charge. 

36. Section 19A(5) of the Emergency Regulations 1951, reproduced in 
Part II, at p. 243. 
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Detention without trial was used by both the French in Algeria^ 

38 

and by the British in Malaya. It has also had a long history as a means 
of control of enemy civilians in war time. The abuses of the concen- 
tration camps in World War II, however, caused a reaction to such 
practice. The following safeguards were imposed by the 1949 Geneva 
Civilian Convention: 

(1) Internment only by an established procedure. 

(2) Review of the reason for internment at least every six months. 

(3) Humane conditions during internment, emphasizing the fact that 
those interned are not convicted criminals. ^ 

Again here, as in the discussion above on evacuation, this portion 
of the 1949 Convention is not applicable to counterinsurgency unless the 
policy of para. 61(d), FM 100-20 has been implemented. Yet, the guide- 
lines the Convention lays down are extremely sound. Any law authorizing 



37. See discussion in Part II, at pp. 78-79. In the United States 50 U.S.C 
811(14) provides as follows: "The detention of persons who there is 
reasonable grounds to believe probably will commit or conspire with 
others to commit espionage or sabotage is, in a time of internal 
security emergency, essential to the common defense and to the 
safety and security of the territory, the people, and the Constitu- 
tion of the United States." 

38. Section 17, Emergency Regulations, 1951; Section 3, Preservation of 
Public Security Ordinance, 1955; Section 47, Criminal Daw (Tempo- 
rary Provisions) Ordinance, 1955; Section 8, Federation of Malaya 
Internal Security Act, I960; Art. 151 Constitution of the Federation 
of Malaya. These provisions are reproduced in Part II, at pp. 209“ 
210, 260, 262, 268-269, 282-283. 

39. Articles 43, 78, 79-135. 
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detention should define exactly the officials in whose hands such authority 

has been placed. It should also impose a relatively short limit on the 

duration of the internment, subject to possible extension under certain 

conditions. Some kind of review by an independent board should also be 

provided. It need not be necessary that this board have authority to 

overrule the original order of detention. It may be only an advisory 

body. Yet, its mere existence can have a salutory effect on capricious 

or completely unwarranted internments. Many of these safeguards are 

evident in the British practice in Malaya. 4 ® When the Constitution of the 

Federation was being drafted it was felt that the length of detention, up 

41 

to two years* authorized during the emergency was excessive. Con- 
sequently, the Constitution for the Federation of Malaya restricted the 
period to three months unless an advisory board had recommended a 
longer period. 4 ^ 



40. See subsection 17(l)(b)(c) and (2), Emergency Regulations, 1951; 
Section 7, Preservation of Public Security Ordinance, 1955, as 
amended. These provisions are reproduced in Part II, at pp. 
209*210, 261-262. In the United States a board may overrule any 
detention order given by the Attorney General. See 50 U.S.C. 

820. 

41. Para. 176 of the Report of the Federation of Malaya Constitutional 
Commission, 1957, reproduced in Part II, at p. 278. 

42. Art. 151, Federation of Malaya Constitution, reproduced in Part II, 
at pp, 282-283. 
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(5) Assigned Residence 



Assigned residence, compared to detention, is a 

fairly mild form of population control. It is usually employed in indi- 
43 

vidual cases, but may be utilized for groups. An example of the 

latter use would be the case of relocation of a village to another area 

with specific instructions that those moved were not to leave the new 

44 

area without the issuance of a pass. 

In Malaya, groups were assigned specific residential areas with- 

45 

in larger security areas. No one was allowed to live in the security 
area except in those localities specifically set aside for residences. 

A historical example of individual assigned residence was Siberia 
under the Czars. In modern times the practice need not have such a 
sinister overtone. Yet, the idea is the same, that of control over indi- 
viduals considered dangerous. Fon instance. Art. 7 of the French Law 
of the State of Urgency 4 ** passed in 1955 because of the Algerian revolt, 



43. For example the Restricted Residence Ordinance, 1948, summarized 
in Part II, at p. 274 and Section 17F, Emergency Regulations, 1951, 
reproduced in Part II, at pp. 236-237. 

44. Section 17E, Emergency Regulations, 1951, reproduced in Part II, 
at pp, 216-224. 

45. Section 17FA, Emergency Regulations, 1951; Section 49, Federation 
of Malaya Internal Security Act, I960, reproduced in Part II, at 
pp. 237-238, 272. 

46. Reproduced in Part II, at pp. 59-62. 
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provided as follows: 

"Power is given to the Minister of the Interior in all 
cases and in Algeria to the Governor-General to pronounce 
restriction to reside in a locality for any person whose 
activity is dangerous for the public order and security." 

Assigned residence may also follow a period of detention or a term 

of imprisonment. In such a case it resembles closely a parole system. 

In Singapore in 1955. Section 3(4) of the Preservation of Public Security 
47' 

Ordinance permitted the Chief Secretary to impose assigned residence 
in lieu of detention. In addition. Section 47(b) of the Criminal Law (Tem- 
porary Provisions) Ordinance 4 ** gave the Minister power to place an in- 
dividual under police supervision for any period up to three years. Fur- 

49 

ther, the Preventive Crimes Ordinance of 1959> allows supervision for 

five years. Such supervision naturally implies that the police be informed 

of his residence and whereabouts at all times. 

50 

In Vietnam, under Art. 5 of Law 10/59 any accused whose punish- 
ment was remitted because of his cooperation with the authorities may 
nevertheless be put under surveillance or ordered to leave his place of 
residence to settle in another locality for a period of time. 



47. Id. at p. 261. 

48. Id. at p. 263. 

49* Id. at p. 264. 

50. Id. at p. 122. 
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(6) Banishment 

The distinction between banishment and other forms of 
movement control, such as detention, assigned residence, and relocation, 
is that banishment usually connotes expulsion from the country. For 
that reason it is only feasible against foreigners. Those foreigners 
may be either infiltrators from neighboring countries or longterm resi- 
dents. 

51 

.Banishment is authorized by paragraph 4 of Art. 106 of the French 

Penal Code dealing with security of the state. In Malaya the practice 

52 

was sanctioned under the Emergency Regulation Ordinance, 1948 and 

53 

under the Emergency Regulations 1951. 

3. Summation 

The powers of government officials to deal with emergencies 
are derived from their constitution, their standard penal codes, and from 
emergency legislation enacted to deal specifically with the emergency at 
hand. The Constitution provides a means whereby certain fundamental 
rights may be suspended. The penal code, if properly drafted, will con- 
tail a listing of crimes against the security of the state. The special 



51. Id. at p. 94 . 

52. See discussion in Part II, at p. 191, 

53. Subsections (4)-{7) and (9)-(U) of Section 17E, reproduced in Part II, 
at pp. 218-219, 220 - 221 . 
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emergency legislation will enlarge upon the penal code and will contain 
not only a longer list of offenses, but will also usually restrict the free- 
dom of movement of the population. 

Since the police powers of government are increased, the next 
question to explore is the branch of government which exercises these 
vast police powers. 
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B. WHO SHOULD WIELD THE POWER ? 

Crisis government is primarily and often exclusively the business 
of the presidents and prime ministers. Governmental powers are usually 
divided between those authorised to make laws (the legislature), those 
authorized to carry them out (the executive), and those authorized to 
interpret them and to pass judgment on their violations (the judiciary). 

In a crisi s the executive branch generally emerges as the dominent 
power. It can move faster than the other two and generally has better 
information on the nature and changing extent of the emergency. 

1. Shift of Power From the Legislature to the Executive 

This shift of power and the manner in which it occurs should 
be spelled out in the Constitution. The Philippine, Thai, and Malayan 
Constitutions demonstrate how this may be accomplished. 

The Philippine Constitution gives the Executive, under certain cir- 

54 

cumstances, sweeping powers. Art, VI, Sec. 26 authorizes the legis- 
lative branch, during times of national emergency, to authorize the Presi- 
dent of the Republic to make the laws necessary to carry out a declared 
national policy. He can, therefore, almost rule by decree. Such a con- 
stitutional provision is, in essence, a type of anticipatory emergency 
legislation, which permits a transfer from the slow deliberativeness of 



54. Reproduced in Part II, at p. 178 . 
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the Legislature to the swift, decisive action of the Executive. 

The Executive of the Philippines, however, does not have this law- 
making authority unless so granted by the Legislature. Such a check on 
Executive authority does not appear in the Constitution of Thailand. ^ 
There the Prime Minister may, with only the consent of the council of 
ministers, assume such authority whenever he deems the national secu- 
rity threatened by either internal or external forces. He does, however, 
have to inform the National Assembly on the steps he is taking. 

The Malayan Constitution combines features of both the Thai and 
Philippine approaches. The Executive may issue a Proclamation of 
Emergency subject to later approval by the Parliament. During such 
time the Executive has powers which normally rest in the Legislature. 

Because of the temporary nature of the assumption of power by the 

Executive some provision must be made to safeguard the integrity of his 

57 58 

actions once the emergency has passed. The Thai, the Philippine, 

59 

and the Malaysian Constitutions preclude to some extent an examination 



55. See Article 17, Constitution of the Kingdom of Thailand, reproduced 
in Part II, at pp. 186-187. 

56. Article 150, reproduced in Part II, at pp. 280-281* 

57. Part II, at p. 187. 

58. Id. at p. 178. 

59. _Jd. at p, 285. 
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of the actions of the Executive by the other two branches after the emer- 
gency. In the United States such is not the case. The courts can always 
later measure the emergency actions of the Executive to see that they 
conform to the Constitution and to the reality of the necessity which was 
supposed to have prompted them. 

It would seem that some review would later be in order so that those 
injured by certain abuses of power may be compensated. However, a 
complete challenge of all acts would not always be necessary. 

2. Shift of Power from the Courts to the Executive 

This power rearrangement may be accomplished in two dif- 
ferent ways. The first is by the creation of courts by the Executive, 
which courts exercise some or all of the jurisdiction of the normal peace- 
time civilian courts. The second is by a denial to the civilian courts of 
their normal function of passing on certain acts of the Executive. This 
latter method will be discussed first. 

a. Suspension of the Writ of Habeas Corpus 

The purpose of the writ of habeas corpus is to permit the 

courts to inquire into the lawfulness of the detention of an individual by 
60 

the Executive. This detention is usually done by the police or military 
both of whom are under the executive department of governments. The 

60. For further discussion of the Writ of Habeas Corpus see Part I, 
at pp. 26-28. 





writ is a common item in most advanced legal systems, safeguarding as 

it does the rights of individuals and preventing the growth of a police 

state. For example, the right to the writ appears in such diverse 

61 

documents as the European Convention on Human Rights, the Malayan 

62 63 

Constitution, and Section 90 of the Thai Code of Criminal Procedure, 

The Latin term may not be used but the concept is present nevertheless. 

In times of emergency the writ may be suspended. The power then 

in the hands of the Executive is obvious. He may seize persons and hold 

them without justifying his action to a court. When both the writ is sus- 

pended .and the authority to detain without trial is placed in the hands 

of the Executive, a formidable power is created in one branch of the 

government. 

The United States Constitution authorizes the suspension of the writ 

only in cases of rebellion or invasion where the public safety may require 

it. It was imposed on April 27, 1861 by President Lincoln. He issued 

the following order to General Scott: 

"You are engaged in suppressing an insurrection against 
the laws of the United States. If at any point on or in the 
vicinity of any military line which is now or which shall be 



61. Art. 5(4), discussed in Part III, at p. 295. 

62. Art. 5(2), discussed in Part III, at p. 291 . 

63. Discussed in Part II, at p.188. 
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used between the city of Philadelphia and the city of Wash- 
ington, you find resistence which renders it necessary to 
suspend the writ of habeas corpus for the public safety, 
you personally, or through the officer in command, at the 
point at which resistence occurs, are authorized to suspend 
that writ, " 

Later, President Lincoln was authorized by Congress to suspend the writ 

anywhere, when in his opinion public safety required it. 

The difficulty which President Lincoln originally faced was whether 

he could suspend it alone, or only with the permission of Congress, His 

order of April 27, 1861, quoted above, was challenged by the Supreme 
64 

Court because Congress had not yet given its approval. A Constitu- 
tion should be drafted to make the Executive power clear in regard to 
the suspension. 

Note that the suspension of the writ was one of the first moves of 

6 5 

the Philippine President in his efforts to crush the Huk rebellion. He 

utilized the same device that had been used by the Americans almost a 

66 

half century earlier in putting down the Philippine insurrection. 

67 

Article 111, Sec. 1, Para. 14 of the Philippine Constitution autho- 



64. Ex parte John Merryman 17 Fed. Cas. No. 9487 (1861). 

65. Discussed in Part 11, at p. 167. 

66. Id. at p. 170. 

67. Id . at p. 178, 
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rises the suspension of the writ. This provision,as in the U. S. Consti- 
tution, is silent on who has the power to order the suspension. However, 

68 

Art. VII, Sec. 10, Para. 2 expressly places the authority in the hands 
of the President. It was under these constitutional provisions that the 
President of the Philippines acted in 1950. Because of clear constitu- 
tional drafting his authority to do so was not questioned as was Presi- 
dent Lincoln's. 

A further example of the suspension of the writ was Singapore. 

There the writ was denied to those detained under the Preservation of 

69 

Public Safety Ordinance. 

It should be emphasized by way of conclusion that the suspension 
of the writ does not signal the beginning of a lawless regime. It may, as 
in the Philippines, only be suspended for certain crimes or only for 
acts in a certain area. Also, unless changed by proper authority, the 
laws on search, seizure, and the manner of trial still prevail, 
b* Creation of Special Courts 

A further inroad into the power of the normal court juris- 
diction is the creation of special courts to try persons accused of violating 
the emergency laws. For example, in Vietnam three special military 



68. Id. at pp. 178-179. 

69. Id. at p. 260. 
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70 

tribunals were authorized in 1959' Their purpose was to try those ac- 
cused of espionage, rebellion, and other offenses against the national 
71 

security. Initially only one of the three tribunals, that at Saigon, was 
established because of the shortage of qualified personnel to staff them. 
This shortage was partially overcome by a presidential decree subse- 
quent to the promulgation of Law 10/59, which decree authorized the 
Saigon tribunal to hold trials at locations outside the territory originally 
assigned to it. In addition to this special tribunal, any military tribunal 
may try persons accused of crimes against the security of the State. 

The advantage of this system is that the civilian courts are not 
disturbed in their trial of ordinary crimes that have no relation to the 
insurgency. Life goes on during times of emergency and as little dis- 
turbance as possible with the routine business of the courts is advisable. 

The same procedure as in Vietnam was followed in Thailand where 

72 

the laws of 22 October 1958 and 21 April 1961 spelled out the revolu- 
tionary type activity which would be tried by military courts. 

73 

In Algeria, the decree of March 17, 1956 listed the particular 
offenses which from that date would be tried by military courts. All 



70. Arts. 6-21 of Law No. 10/59, reproduced in Part II, at pp. 122-124. 

71. Article 11. 

72. Discussed in Part II, at pp. 182-183. 

73. Article 1 of Decree No. 56-268, reproduced in Part II, at pp. 66- 
67. 
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were in some way connected with the furtherence of the Algerian revolt. 
This decree was based on authority given to the Executive by Article 13 
of the Law of the State of Urgency of April 3, 1955. Later this pro- 
cedure was incorporated, as far as wartime is concerned, into the I960 

75 

revised Code of Criminal Procedure. However, in time of peace, 

rather than rely upon the military, an entirely new court was created. 

76 

This was the Court for the Security of the State. It was neither mili- 
tary nor was it in the normal hierarchy of the regular civilian court 
system. Its jurisdiction includes only those offenses endangering the 

security of the State. The listing of these offenses corresponds closely 

77 

to those enumerated in Decree No. 56-268 of March 17, 1956, which 
had conferred this same jurisdiction upon the military courts. 

The advantage to the creation of a special court of the French or 
Vietnamese type rather than to use the existing military or civilian 
courts is that these latter courts have their own peculiar jurisdictions. 
Their normal operations are not disturbed or enlarged. 

However, the problems encountered by such a special court are 



74. Part II, at p. 62. 

75. Article 698, reproduced in Part II, at pp. 97-98. 

76. Id. at p. 96 , 

77. Part II, at pp. 65-66. 
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(1) the difficulty often of distinguishing between ordinary crimes and 
those connected with State security and (2) the possible adverse impres- 
sion that such special courts were created to persecute the people, a 
connotation that would be difficult to draw if the courts familiar to the 
people were used. These difficulties can be overcome by adequate 
administration and supervision of the new special courts. 

3. The Determination of the Extent of the Emergency 

There may be considerable disagreement between the Execu- 
tive, the Legislature, and the citizens over the extent of the emergency 
occasioned by the insurrection. Many in the country may consider any 
assumption of authority by the Executive a mere power grab, an attempt, 
hidden behind the excuse of preserving the institutions of the State, to 
usurp those very institutions. 

To minimize both such charges and the risk of improper assump- 
tion of emergency powers, the authority of the Legislature and the Exe- 
cutive to declare emergencies should be clearly spelled out beforehand, 
preferably in the constitution or if not, then in standby emergency legis- 
lation. 

a. Constitutional Provisions 

78 

The Thai Constitution places the determination of the 



78. Art. 17, reproduced in Part II, at pp. 186-187. 
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existence of an emergency threatening national security in the hands of 

the Prime Minister, As was pointed out previously, the only checks 

upon his power to make such determination are the requirements that 

he act by resolution of the Council of Ministers and that he keep the 

National Assembly informed of what he is doing. In the Philippines and 

in Malaysia more of a balance of authority is obtained. The Philippine 
79 

Constitution permits the Executive to act in some cases without wait- 
ing for .Legislative approval, such as his power to declare martial law 
aqd to suspend the writ of habeas corpus. However, his power to rule 

by decree is subject to any limitation as to time or subject matter that 

80 

the Legislature may impose. 

The Malaysia Constitution represents perhaps the clearest balance 
of authority. The Constitutional Commission was concerned with recon- 

Q1 

ciling two conflicting values. 0 * One was the prevention of an unjustified 
assumption of power by the Executive. The other was the awareness 
that the Executive may have to take action before the Legislature can con- 
vene and give him authority. A solution was reached by subparagraphs 

82 

{1), (2), and (3) of Article 150 of the Constitution. The Executive makes 

79. Art. VII, Sec. 10, Para. 2, reproduced in Part II, at pp. 178-179. 

80. Art. VI, Sec. 26, reproduced in Part II, at p. 178. 

81. See paragraphs 174, 175 of their report, reproduced in Part II, at 
pp. 276-278. 

82. Part II, at p. 280, 



328 




the determination that a grave emergency exists and promulgates a Decla- 
ration of Emergency. If the Legislature is not sitting at that time he may 
make as many laws as are required until it has an opportunity to convene. 
Once the Legislature is convened the Executive places before it for its 
approval both the Declaration of Emergency and the laws he has enacted. 
This Constitutional solution is somewhat similar to the Legislative re- 
straints placed on the Executive under Arts. 4 and 5 of the 1955 French 
83 

Law of Urgency. 

b. Legislative Enactments 

The Legislature may, itself, decide that an emergency 
exists and enact laws giving the Executive broad powers. These powers 
may be detailed or of a general nature. In Malaya in 1948 the Legisla- 
ture authorized the Executive to issue his own regulations. This he pro- 
ceeded to do. In I960 the Legislature enacted as law the principal 

85 

provisions of these regulations. 

It would appear that of the two methods. Executive regulations or 
Legislative laws, the latter would be the better approach. There would, 
therefore, be a fairly detailed basic law which gives concrete guidance 



83. Part II, at p. 60. 

84. See Emergency Regulations 1951, reproduced in Part II, at pp. 
191-259. 

85. Federation of Malaya Internal Security Act, I960, reproduced in 
Part II, at pp. 268-273. 
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to the Executive, but leaves up to him the areas where and the degree 
to which he will utilize his powers. To some extent this is the French 
approach in their State of Siege law° and in their 1955 State of Urgency 
law. 



86. For a discussion of the actual executive powers under a State of 
Siege in France, see Part 1, at pp. 10-14. 

87. See Part II, at pp. 59-64 for a discussion and partial reproduction 
of the State of Urgency Law of 1955. 
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C. HOW SHOULD THE LAWS BE ENFORCED? 

1. The Drafting and Promulgation of Law a 

Enforcement begins with the drafting and promulgation of laws 
and regulations. Part 11 of this guide will materially aid the drafter of 
emergency laws and regulations. If used properly. Part II will reduce 
the task of drafting in many instances to one of editing in order to adapt 
legal procedures used elsewhere to the particular country and situation 
in which the advisor finds himself. It is important, however, to note 
that some selecting and editing of laws used elsewhere will always be 
necessary. What the drafter will get from Part II are ideas, manners 
of expression, items covered, and techniques used. Part II preserves 
the rich legal experience of the past in combating subversive insurgency. 
It can be a valuable guide, but only a guide, to the solution of future 
problems. 

The actual promulgation of the emergency laws should follow the 
pattern of the promulgation of other laws, usually through the use of 
official gazettes. However, a greater publicity should be given to the 
emergency laws, stressing the reason for such measures, and if possible 
the length of their duration. A relatively short duration, subject to re- 
newal, will underline the temporary nature of the laws. 

Proper promulgation is important not only because a law does not 
go into effect until promulgated, but also because the law, if it is to have 
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any effect on educating both the law enforcement agencies and the people, 
must be made known to them. 

Once promulgated, the effect the law may have will depend a great 
deal on three factors, the enforcement machinery available to the gov- 
ernment, the attitude of the citizens, and the attitude of the lower officials 
of the Executive branch. An interplay of these factors may make a vast 
difference between what the law says and what actually takes place. 

2. Impediments to the Implementation of Laws 

There is always some difference between law on the books and 
law in action. This difference is natural if it results from differences 
in interpretation by the casual reader and those actually responsible for 
the law's enforcement. Yet, if there is a drastic difference then some- 
thing may be basically wrong in the organization of the government. 

Vast differences between what the law says should happen and what 
actually happens are usually caused by one of the following conditions, 
a. Impracticalit y 

There are no qualified personnel or funds available to 
perform the function described. A law setting up courts requiring that 
each court have trained lawyers or establishing a national police force 
will have little or no meaning if sufficient lawyers or a core of qualified 
police are not readily at hand to initiate the program described. Such 
laws merely state goals, not what actually can be done with the personnel 
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and resources available 



b. Ignorance 

Many whose duty it is to apply the law may not know what 
it is. This can result from inadequate publication of the law or inade- 
quate education of the lower government officials. Inadequate publica- 
tion and training is often associated with the rules of international law, 
such as Article 3 of the Geneva Conventions of 1949 which was designed 
to regulate to some extent insurgency warfare* 

c. Law as Propaganda 

The law may sometimes be fulfilling merely a propaganda 
function, enacted or retained in order to give an air of respectability 
and legality to government officials. Some constitutions fulfill this 
function and do not accurately describe the real distribution of power. 

Also under this category could be placed deliberate violations of 
laws by officials who consider the laws as too restrictive for them to 
follow and still accomplish their mission. Yet, they realize that it would 
be poor politics to enact a law expressly authorizing their activities. 

For example, the law against torture or searches without a warrant may 
be violated if the official feels he must use torture or search. Still, he 
will not ask that a law be passed authorizing his mode of operation. Such 
violations of laws with impunity display a weakness in the internal order 
of the government. 
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d. Loss of Control 



A more serious weakness is displayed where a govern- 
ment has lost control of major portions of the country, yet keeps pub- 
lishing laws which often go no farther than the limits of the capital city 
itself. The government, in such a situation, may be likened to the driver 
of an automobile which has been placed on blocks. The wheels may 
spin, but it goes nowhere, 
e. Amnesty 

A final reason explaining the nonenforcement of certain 
penal laws is one of governmental policy, a policy not founded on a 
cynical circumvention of the laws, but on a judicious application of 
them. This is particularly important in counterinsurgency operations, 
where a great many law violators may be motivated by exhaulted politi- 
cal beliefs rather than basic criminal tendencies. In such cases a gov- 
ernment may attempt to convert rather than to punish. The penal law 
is then used as a prod to encourage conversion. Asa government, under 
its own national laws as well as under Article 3 of the 1949 Geneva Con- 
ventions, may treat insurgents as criminals, it may voluntarily forego 
such treatment if the insurgent will, in turn, become a loyal citizen. 

Amnesty was granted in Malaya in 1955, seven years after the 

88 

struggle started, to any insurgent who would surrender. This would 

88. Special Operations Research Office, Casebook on Insurgency and 
Revolutionary Warfare: 23 Summary Accounts 78 (1962). 
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appear to be a little late in the struggle to take full advantage of the psy- 
chology of amnesty. It was started in April 1963 in Vietnam under the 

go 

title of "Chieu-Hoi" (Open Arms). 7 Amnesty was also employed in 
the Congo at the termination in 1963 of the Katanga rebellion. 

Amnesty can be blanket or selective, express or implied. For ex- 
ample, the amnesty in Katanga extended to everyone who took part in 
the rebellion. In Vietnam it is more selective. In Algeria, there was, 
in practice, a distinction made between the secret terrorist caught in 
urban areas and the uniformed rebel fighting openly against govern- 
ment troops in the countryside. Both were law violators. However, 
an enlightened policy would indicate a more literal application of the 
criminal law to the former than to the latter. 

3. Enforcement Agencies 
a. The Organization 

The police are naturally the first and logical enforcement 
agency for the criminal laws of any country. However, in wide spread 
insurgencies they have been inadequate. In urban areas the modus 
operandi of the terrorist is not that of the average criminal, and normal 
police techniques have not been effective. His victim is often someone 
he does not know personally. After the crime he is assisted by the un- 



89. Policy guides for the application of Chieu-Hoi are reproduced in 
Part II, at pp. 150-157. 
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derground in eluding capture. In the countryside the number of police 
is usually too small to defeat military type units of rebels. The result 
is the employment of the military arm. The military, however, should 
not replace the police, but should operate in conjunction with them* 

Law plays its part in the activities of the police in three ways: in 
establishing the police organization; in defining the laws the police are 
to enforce; and in setting out the manner in which they are to enforce 
them such as powers of search and seizure, of arrest, of detention, and 
of interrogation. 

Efforts to improve the organization of the police system should be 

continuous. In addition to the local police, it has been found generally 

that a national police force is advantageous in combatting a national in- 

90 

surgency. For example, the Vietnamese decree of June 27, 1962 at- 
tempted to strengthen the national police organization in that country. 

It is also often better in time of crises to build up and to improve 
what police organizations are already in existence than to replace them 
with entirely new organizations. The upheaval resulting from complete 
replacement may seriously detract from what effectiveness the police 
have managed to retain. 

90. Extracts are reproduced in Part II, at pp. 160-163. Chief McCann 

of the International Police Academy in Washington, D. C. has stated: 
"We have now moved away from war as we knew it when vast armies 
fought for different causes. Today our wars are fought by the police 
as they combat subversion and insurgency. " (Washington Post, 
November 29 , 1964 ). 
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b. Search, Seizure, Arrest, and Detention 

In times of peace, as contrasted with times of national 
emergency occasioned by subversion, the authority of the police to in- 
vade the privacy of individuals is or should be limited. For example, 
in democratic countries no house can be searched or a person arrested 
without a warrant issued by a judicial authority upon a showing of cause. 
Once arrested a person must be brought before a judge, usually within 
24 hours, who will determine if future detention awaiting trial is jus- 
tified and the amount of bail if any. 

It is these normal safeguards in the activities of police agencies 
that are, on occasion, modified either by emergency laws or regulations. 

The examples of such modification are many. Art. 3 of the French Decree 
91 

No. 56-268 permitted searches day or night in homes of citizens in 

Algeria. Surprise searches of homes in whole blocks were made in 

92 

order to uncover suspicious persons, literature, and arms stores. 

93 

Section 29 of the 1951 Emergency Regulations in Malaya permitted 
any police officer of or above the rank of sub-inspector to enter and 
search any premises without a warrant. In addition, under paragraph 



91. Part II, at p. 68. 

92. See discussion of the practice in Algiers in Part II, at p. 76. 

93. Part II, at p. 252. 
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94 

2 of Section 31 any police officer of or above the rank of sergeant or 
any military officer could enter and search any premises if he suspected 
that rice or other contraband food was likely to be found on such premises. 

In mattersof arrest the Malayan experience also furnishes many 
examples. Subparagraph 8 of Section 19B of the 1951 Emergency Regu- 
lations permitted the arrest without a warrant of any person found within 

95 96 

a perimeter fence. Article 23' of these same regulations is even 
broader. It provides that any police officer may without a warrant 
arrest any person suspected of the commission of an offense against the 
emergency regulations. ^ Art. 64 of the I960 Internal Security Act^® 
permitted any police officer, without a warrant, to arrest any person 
suspected of the commission of an offense relating to security areas. 

Laws of the type discussed in this subsection are in the nature of 



94. Id. at pp. 254-255. 

95. Id. at pp. 245-246. 

96. Id. at p. 248. 

97. Authority to arrest without a warrant also pertains to those who 
are to be detained without trial. As to arrest without a warrant 
for detention see also Section 55(1) of the Singapore Criminal Law 
Ordinance of 1955 (Part II, at p. 168) and the Preventive Crime 
Ordinance of 1959 (Part II, at p. 264). 

98. Part II, at p. 273. 
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instructions to the police and to the military when they are performing 
a police function. These expanded powers should be made known and 
the reason for them explained so that the only persons that need be 
terrorized by such modifications of accepted safeguards are the sub- 
versives themselves. 

4. Trial of Suspects 

Article 3 of the 1949 Geneva Conventions, to which almost all 

99 

States of the world are parties, requires that in civil wars of the in- 
surgency type suspects are to be punished only after: 

"Previous judgment pronounced by a regularly con- 
stituted court, affording all the judicial guarantees which 
are recognized as indispensable by civilized peoples. " 

This provision does not require that the same courts be used that try 

suspects in normal times, or that the usual trial procedures cannot be 

modified. Such modification was done in Algeria,* 00 Thailand,* 0 * and 
102 

Vietnam where the jurisdiction of the military court was expanded to 



99. See note 8, supra . 

100. Article 1, Decree No. 56-268 of March 17, 1956, reproduced in 
Part II, at pp. 66-67. 

101. Announcement of the Revolutionary Party Number 12, 22 October 
1958, and the Act to Amend Announcement of the Revolutionary 
Party Number 16, 21 April 1961, discussed in Part II, at pp. 182-183. 

102. Article 11, paragraph 1 of Law 10/59 and Article 11 of Law 11/62, 
both of which are reproduced in Part II, at pp. 124, and 138-139. 
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include crimes against the security of the State. These were actions of 
governments in crises. Trial procedure reflected the emergency as 
did other processes of government. 

Article 3 does mean, however, that there are limits to the pro- 
cedural modifications which may be adopted. A reliable guide to follow 
in determining these limits is the minimum requirements for trial by 
military occupation courts of persons who have threatened the security 
of the occupant. These minimum requirements are contained in Articles 
71 and 72 of the 1949 Geneva Civilian Convention. They provide that ac- 
cused persons must: 

(a) be promptly informed, in writing, in a language which they 
understand, of the particulars of the charges preferred against them; 

(b) be brought to trial as rapidly as possible; 

(c) have the opportunity to present evidence and call witnesses; 

(d) have the right to be represented by qualified counsel who can 
visit the accused persons and prepare their defense; 

(e) have the right to an interpreter if they do not speak the language 
in which the trial is conducted. 



103. These five minimum essentials are also listed in Art. 6(3) of the 
European Convention on Human Rights. The article provides as 
follows: 

"Everyone charged with a criminal offence has the following 
minimum rights; -- 
(Cont'd) 
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These five requirements seem obvious. Yet, history has demonstrated 

that they cannot be taken for granted. One way they have been avoided 

104 

is to have no trial at all. However, Art. 3 provides that there can 
be no punishment without first a trial, a trial that must at least have 
the five essentials listed above. 

It may sometimes be difficult to distinguish between detention with- 
out trial and incarceration as punishment after trial. This is a danger 
that can only be avoided by supervision of the conditions of detention 
camps, and by imposition of limitation on the time a person may be 
placed in detention. 



103. (Cont'd) 

"(a) to be informed promptly, in a language which he under- 
stands and in detail, of the nature and cause of the accusation 
against him; 

"(b) to have adequate time and facilities for the preparation 
of his defence; 

"c) to defend himself in person or through legal assistance of 
his own choosing or, if he has not sufficient means to pay for legal 
assistance, to be given it free when the interests of justice so 
require; 

"(d) to examine or have examined witnesses against him and 
to obtain the attendance and examination of witnesses on his be- 
half under the same conditions as witnesses against him; 

"(e) to have the free assistance of an interpreter if he can- 
not understand or speak the language used in court." 

104. For example, the German Barbarossa Jurisdiction Order issued 
at the invasion of the Soviet Union in 1941 forbade the trial of un- 
uniformed guerrillas and partisans and required their immediate 
punishment by the troops they had attacked. See U.S. v. Leeb 
XI Trials of War Criminals Before the Nuernberg Military Tribu- 
nals 521 (1950). 
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5. Punishment 



a. Its Purpose 

The normal course of action in times of emergency created 
by insurgency is not only to create new crimes but also to increase the 
punishment associated with various offenses. The punishment will then 
act as a deterrent to their commission. The severe punishment also 
increases the attractiveness of amnesty proposals and those provisions 
of criminal laws which provide for lenient treatment for informers. In 
the case of individuals who have been coerced to cooperate with insur- 
gents such persons may sometimes be willing after arrest to act as 
agents in order to avoid the punishment the law provides. In this way 
the law acts as a legitimate counter coercive factor. It was so employed 
with encouraging results in Malaya. 

There are two types of punishment to which special attention should 
be drawn, that of the death penalty and collective punishment. 

b. The Death Penalty 

It is advisable to control this ultimate, irrevocable pun- 
ishment. Executions can be controlled either by limiting the offenses 
to which death is applicable, the minimum age of the offender against 
which it can be applied, or by reserving in a few persons the power 
actually to order an execution once it has been decreed by a compe- 
tent court. The latter course was adopted in Vietnam where no execu- 
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tion could be carried out until an application for clemency had been acted 

105 

on by the Chief Executive. 

The 1949 Geneva Civilian Convention is a good guide here, as it 
was above in the discussion on trial requirements. It utilizes all three 
safeguards listed in the above paragraph. It does so in the following 
manner: 

(1) Death Penalty Offenses 

(a) Espionage; 

(b) Intentional offenses which result in the death of an indi- 
vidual; 

(c) Serious acts of sabotage, 

107 

(2) Persons Subject to the Death Penalty - 

Those 18 or over at the time of the commission of the offense. 

108 

(3) Right of condemned to petition for pardon or reprieve, 
c. Collective Punishments 

The temptation to use collective punishment in counterin- 



105. Article 19, Law 10/59 and Article 13, Law 11/62, reproduced in 
Part II, at pp. 126 and 139. 

106. Art, 68(2), Geneva Convention Relative to the Protection of Civilian 
Persons in Time of War. 

107. Id. at Art. 68(4). 

108. Id. at Art. 75. 
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surgency is as great as it is in occupation of enemy territory because 
in both situations many of the offenses are committed in stealth with 
at least the partial knowledge and forebearance of part of the local popu- 
lation. The tendency then is to punish the whole town or village if the 
actual perpetrators cannot be found. For example, the Germans in 
World War II issued the following order: 

"Against localities from which troops have been at- 
tacked in a deceitful or treacherous manner, collective 
coercive measures will be applied immediately upon the 
order of an officer of the rank of at least battalion com- 
mander, if the circumstances do not permit a quick iden- 
tification of individual perpetrators. 

Such penalties are to be avoided because they, of their very nature, 
hurt the innocent. The revulsion to such procedure has long been re- 
flected in the law of war. For example. Art. 50 of the Hague Regula- 
tions of 1907 Respecting the Laws and Customs of War on Land provides: 

"No general penalty, pecuniary or otherwise, shall 
be inflicted upon the population on account of the acts of 
individuals for which they cannot be regarded as jointly 
and severally responsible!'^ 

This was repeated in Art. 33 of the 1949 Geneva Civilian Convention 
which reads: 

"No protected person may be punished for an offence 
he or she has not personally committed. Collective pen- 
alties. • . are prohibited. " 



109. Barbarossa Jurisdiction Order, op, cit, supra note 104, at Art. 4. 

110. The Hague Regulations are contained in DA Pam 27-1, Treaties 
Governing Land Warfare (1956) at pp. 8-17. 
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Neither of these articles prohibit the punishment of a group if the group 
is actually guilty of an offense. For example, the British in Malaya in 
1951 enacted the following: 

"In any case where a competent authority has reason 
to believe that within any area any person has been murdered 
or dangerously or fatally wounded by unlawful attack or ter- 
rorism or any property has been destroyed or damaged un- 
lawfully or by terrorism, he may order that a fine be levied 
collectively from the assessable inhabitants of such area, 
or any part thereof, or he may order that all or any of the 
shops in such area shall be closed until such order be re- 
voked, or shall open only during such times and under such 
conditions as may be specified in the order and he may 
make both such orders, unless such inhabitants can show 
that: 



"(a) they had not an opportunity of preventing the 
offence or arresting the offender; or 

"(b) they have used all reasonable means to bring the 
offender to justice. 

Here, the British have placed the burden upon the population to show 
that they had not cooperated with the terrorists either before or after 
the commission of the crime. There are dangers, however, in such a 
procedure. For that reason the British regulation also gave authority to 
the Resident Commissioner to remit any fine at any time, and in addition 
required a report from the authority imposing the penalty that the inhabi- 
tants of the area were given an adequate opportunity of knowing the reason 

112 

for the proposed fine and of presenting their side of the incident. 



111. Section 17DA(2)(ii), Emergency Regulations, 1951, reproduced in 
Part II, at p. 212. 

112. Section 17DA{4) and (5) in Part II, at p. 213. 
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CONCLUSION 



There are five general concepts which must be kept in mind by an 
American military advisor when he utilizes the past experiences of other 
States as a basis for his advice on population control. 

(1) The first is that he must remember that the French in Algeria 
and the British in Malaya were not advisors. They actually issued the 
regulations and enacted the laws. This the American cannot do. He can, 
however, advise his local counterpart, based on. his knowledge of these 
experiences. 

(2) Secondly, the advisor must realize that there is already some 
law and some enforcement machinery in the foreign area. It would often 
be best to build on it rather than to create something altogether new, 
fashioned either in the American, British, French, or Philippine image. 

(3) Thirdly, the exact problems in his area will not be identical 
with those that were faced in other areas. Therefore, he will have to 
adapt the lessons of the past to those of the present. But this caution is 
by no means meant to convey the idea that the experiences in Vietnam, 
Algeria, Malaya, Thailand, and the Philippines are of little value. The 
contrary is true. They are invaluable guides. Knowing them, his advice 
will have some direction, some coherence, and some purpose. 

(4) Fourthly, he should never consider the legal aspects of popu- 
lation control apart from the control itself. The legal aspects should 
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rarely be discussed separately, but should be integrated and explained 
as an essential and natural part of the control operation. Control starts 
with the drafting and publication of a law, which law is enforced by the 
military and civilian police, and violations of which are punished by 
authorized courts. 

The whole mission of counterinsurgency is to restore law and 
order, not to further disrupt it. The American advisor has a unique 
opportunity of infusing democratic legal values into areas most in need 
of them. Democratic legal values, though based on the dignity of the in* 
dividual, are neither weak nor chaotic when faced with grave crises. 

(5) Lastly, he should endeavor to encourage two characteristics 
in the legal system which controls the. population, both of which are 
equally important. The system must be^fair, and it must appear fair. 
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